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*HISTORICAL NOTE 


The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A.D. 435, 
decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A.D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases. 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a stand- 
ard of financial qualifications has been promulgated. In re Albert Bree, 3 A.D. 
255 (1944).—Ed. ‘ 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
- statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register. For reasons of policy, the identities of 
the parties are not reported in decisions issued under one statute 
which expressly authorizes, but does not require the publication of 
the facts and circumstances of a violation, unless the Secretary in his 
decision has specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 e¢ seq.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seqg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.). These statutes are now administered by the War Food 
Administration created by Executive Order No. 9334, April 19, 1943 
(8 F.R. 5423). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 824) 


In re AVONDALE Darry Co. et al. AMA Doc. No. 65-1. Decided January 4, 1945. 
Order No. 65—Legality and Constitutionality of Price Increases 


Where petitioners, handlers subject to Order No. 65, as amended, regulating 
the handling of milk in the Cincinnati, Ohio, marketing area, filed a peti- 
tion charging numerous invalidities in connection with amendments to 
the order increasing Class I and Class II prices 25 cents per hundred- 
weight, it is held: (1) the increases are not made invalid because of the 
existence of a national dairy producers’ subsidy program; (2) the in- 
creases are supported by evidence in the promulgation record, they con- 
form to the pricing standards of the act, and are not in conflict with the 
stabilization laws and executive orders; and (3) the existence of han- 
dlers’ price ceilings do not make the increases unconstitutional under the 
Fifth Amendment. 


Administrative Proceedings—Proceedings Under Section 8c(15)(A) of Act— 
No De Novo Hearing on Question Whether Price Increases Tend to 
Effectuate Policy of Act 


Arguments as to desirability of provisions of an order are out of place in a 
proceeding under section 8c(15) (A) of the act since such proceeding 
is not an extension of promulgation proceeding but is a review proceeding 
for examination of alleged legal deficiencies and where claims are made 
that price increases do not tend to effectuate policy of the act or violate 
statutory price standards, the questions must be resolved by examination 
of promulgation record. 


Procedural Requirements in Promulgation Proceedings 


Judicial techniques are not necessary in promulgation proceedings and absence 
of provisions for oral argument in rules-of practice is not an invalidating 
defect since written argument is allowed and petitioners did not take 
advantage of this privilege. 


Filing of Petition Under Section 8c(15) (A) of Act as Not Suspending 
Effective Date of Amendments 


Mere filing of a petition under section 8c(15)(A) does not automatically sus- 


pend the operation of the amendments under the act and suspension of 
effective date is not required by Fifth Amendment to the Constitution. 


Mr. Carl McFarland and Miss Jean A. Vanderbilt, of Washington, D. C., and Mr. 
Carl Runge, of Cincinnati, Ohio, for petitioners. Mr. Thomas F. Green, Jr., 
for Office of Distribution. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 

This is a proceeding under section 8c(15) (A) of the Agricultural 
Adjustment Act (1933), as amended, and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 19387 (7 U.S.C. 
601 et seg.) On July 31, 1944, effective August 16, 1944, Order No. 
65 as amended, issued under the act and regulating the handling of 
milk in the Cincinnati, Ohio, marketing area, was amended by in- 
creasing the prices for Class I and Class II milk (9 F.R. 9880). On 
August 29, 1944, a petition was filed by 33 handlers subject to the 
order alleging invalidities in connection with the amendments. 
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Briefly, the petition claims (1) that the price increases are sub- 
stantial, are not supported by the hearing record, and are not con- 
formable to the standards of the act, (2) that the price increases 
are unlawful because counter to the Stabilization Act of 1942 and 
executive orders of the President, (3) that the price increases are 
confiscatory and unlawful considered alone or in: view of the price 
ceilings on retail and wholesale milk products under the Emergency 
Price Control Act of 1942, and (4) that the price increases were 
promulgated and made effective without procedures required by the 
act and the Constitution. Numerous detailed allegations under these 
- general headings were made in the petition. 

On September 25, and October 16, 1944, a prehearing conference 
was held before me. As a result of the conference, stipulations were 
made and rulings entered. Whether or not considered material and 
relevant to the issues, the stipulations of fact are recited under the 
heading “Findings of Fact’ for convenience and in order that a 
complete picture of the controversy may be given.1 The rulings en- 
tered were (1) that no new evidence would be received with respect 
to petitioners’ allegation on page 12 of the petition that producer 
prices under the order were in excess of parity prior to the promul- 
gation of the amendments since the promulgation record should show 
whether such was the fact and since, under, section 8c(18) of the act, 
parity “in itself” is immaterial, (2) that no new evidence would be 
received to show that the increases in prices will not tend to effectu- 
ate the declared policy of the act or to show that the increases are 
in excess of the levels and standards stated in section 8c(18) of the 
act because the petition merely alleges that “the hearing record does 
not support an increase of prices under the standards and limitations 
of the statute,” and because, even if the petition be considered as 
amended to conform with petitioners’ offer of proof, only a review 
of the promulgation record is required, and (3) that no evidence 
would be received with respect to petitioners’ allegations that the 
price increases are confiscatory and unlawful because of the exist- 
ence of handlers’ price ceilings under the Emergency Price Control 
Act of 1942, since such evidence would be irrelevant in this proceed- 
ing. It was also provided that, because the rulings excluding evi- 
dence were made without knowledge as to the kind of evidence peti- 
tioners wished to introduce—no particular evidence being indicated— 
petitioners might file, if they so wished, written offers of proof within 
ten days after service of the report of the prehearing conference for 
such further consideration as might be deemed appropriate. 

In view of the stipulations entered into and the rulings made, it 


1The materiality and relevancy of the stipulated facts were not conceded by the Dairy and 
Poultry Branch, Office of Distribution. 
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was agreed by the parties at the conference that the hearing scheduled 
for the receipt of evidence could be cancelled, that the petitioners 
and the Office of Distribution might submit ‘briefs, suggested find- 
ings, conclusions, and order within 20 days after service of the report 
of the prehearing conference, that thereafter a tentative order would 
issue with respect to which exceptions could be filed and oral argu- 
ment requested, 

At the prehearing conference, action was also taken on petitioners’ 
motion, filed October 13, 1944, for a stay of payment to producers 
of the increases in prices represented by the amendments, such 
amounts to be placed in escrow, pending the outcome of the proceed- 
ing. The motion was denied. 

Following the filing of the report of the prehearing conference, 
petitioners and the Office of Distribution filed briefs and suggested 
findings, etc. No written offers of proof were filed in connection 
with the matters on which evidence was excluded by the rulings at 
the prehearing conference. 

A tentative order was issued on December 9, 1944. By agreement 
between the parties, approved by an order entered December 30, 
1944, petitioners’ suggested findings, etc., served as their exceptions 
to the tentative order entered on December 9, 1944, and, in addition, 


the conference at which the agreement was reached served as oral 
argument. 


FINDINGS OF FACT’ 
1. Petitioners, all handlers subject to Order No. 65 as amended, 
some corporations, and others operated by individuals or partner- 
ships, are as follows: 


Avondale Dairy Co. 

G. H. Berling, Inc. 

The J. H. Berling Dairy Products Co. 
Bosse Dairy 

Cedar Hill Farms 

Clermont Springs Dairy 

The Coors Brothers Company 

Albert Feldhaus Dairy 

The J. H. Fielman Dairy Co. 

W. E. Hey Dairy 

August Hinnenkamp & Sons 
Hollmann Bros. Dairy 

The Hyde Park Dairy Co. 

The Kaesemeyer and Sons Co. 

The Kroger Grocery & Baking Co. 
John C. Mandery & Son 

Matthews Frechtling Dairy Company 
Meyer & Ruther Whitewater Farm Dairy 


Findings of Fact, 1, 2, 3 and 4 were stipulated at the prehearing conference. 
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Henry Meyer & Sons 

H. Mause Dairy 

H. Miller Dairy Co. 

L. Myers Dairy 

Geo. F. Niehoff Dairy 

The J. T. Ruther and Sons Co. 
J. Sillies Sons, Inc. 

Summe Bros, Dairy 

George Thaman Dairy 

United Dairy Farmers 

The J. Weber Dairy Co. 
Willson Dairy Products 
Joseph F. Witsken Dairy 

H. Woebkenberg Dairy 

The Woodmont Dairy Company 


2. The quantities of milk handled by petitioners in relationship 
to the total in the Cincinnati Marketing Area are as follows: 


CINCINNATI MARKETING AREA 


ToraL 33 PETITIONING ToraL VOLUME oF MILK 
HANDLERS SUBJECT TO ORDER 
Pounds Milk Pounds Milk 
Class I Total Class I Total 
Sales Receipt Sales Receipt 


September 1943 10,037,997 13,365,052 14,766,335 19,333,069 
October 1943 9,739,741 11,592,446 14,156,688 16,795,308 
November 1943 9,124,433 10,546,125 13,176,705 15,290,777 
December 1943 9,452,701 11,287,613 13,763,794 16,355,357 
January 1944 9,688,335 11,924,443 14,110,658 17,412,007 
February 1944 9,557,446 12,137,345 14,059,358 17,730,620 
March 1944 10,412,233 3,816,501 15,406,510 20,270,834 
April 1944 9,915,577 14,727,958 14,567,297 21,540,260 
May 1944 10,500,406 18,208,717 15,336,550 26,726,038 
June 1944 10,230,473 17,515,174 14,988,105 25,580,188 
July 1944 10,400,574 15,889,000 15,278,379 23,177,239 
August 10,489,504 15,437,723 15,428,540 22,485,229 


A large proportion of the milk not handled by petitioners was and 
is handled by French-Bauer, Inc., which is operated by, and forms 
an outlet for the milk of, a cooperative association of producers 
known as the Cooperative Pure Milk Association. 

3. The dairy production payment program (popularly known as 
“subsidy”) was begun on October 1, 1943. Under this program pay- 
ments were made available to milk producers in the Cincinnati milk- 
shed at the rate of 35 cents per hundredweight of milk from Octo- 
ber 1 through February 1944, For March and April 1944, the rate 
was increased to 50 cents per hundredweight in this area. From 
May 1 to August 5, 1944, the rate was reduced to 35 cents. On 
August 5, 1944, to continue through March 1945, the rate was in- 
creased to 70 cents per hundredweight in the Ohio and Kentucky 
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Counties of the milkshed. A similar payment of 70 cents was made 
available on the same date to producers in 3 of the 10 Indiana Coun- 
ties included in the milkshed. In the remaining 7 Indiana Counties, 
the 70 cent rate became effective on September 1, 1944. This rate 
was being paid at the time of the stipulation. Dairy production 
payments (at specified rates) are made available to all farmers pro- 
ducing milk or farm-separated cream regardless of the outlet to 
which the milk or cream is shipped, i.e., whether to a fluid milk 
market or to a manufacturing milk plant. 

4. Petitioners’ submittal to the Office of Price Administration, 
as set forth at pages 22-24, inclusive, of the petition, has been filed 
with, and docketed as number 3280-24 by the Price Administrator; 
and the submittals to the directors of the Offices of Economic Sta- 
bilization and War Mobilization, as’set forth at pages 24-28, inclu- 
sive, of the petition were duly received at said offices. 

5. On May 4, 1944, a notice of hearing upon proposed amendments 
to order No. 65 as amended was issued and was published in the 
Federal Register on May 6, 1944 (9 F.R. p. 4837). The notice of 
hearing contained proposed amendments sponsored by the Milk Pro- 
ducers Union, the Kentucky, Indiana and Ohio Milk Producers As- 
sociation, and the Cooperative Pure Milk Association. The proposed 
amendments were to increase the minimum price for Class I milk 
specified in § 965.6(a)(1) from $3.55 to $4.00 per hundredweight, 
and the minimum price for Class II milk specified in § 965.6(a) (2) 
from $3.10 to $3.55 per hundredweight. The notice of hearing also 
contained a proposal of the Dairy and Poultry Branch, War Food 
Administration, to review § 965.6(a) (3) and 965.6(b) for the pur- 
pose of determining whether the prices set forth in these provisions 
of the order should be changed in view of current marketing con- 
ditions. 

6. Pursuant to the notice, a public hearing was held in Cincin- 
nati, Ohio, on May 10, 1944. The record of the hearing contains 
137 pages of testimony and there are 15 exhibits. At the hearing, 
the proponents of the amendments introduced evidence to show that 
feed prices had advanced considerably and were higher for the Cin- 
cinnati supply area than for the State of Ohio as a whole, that the 
area is a low feed producing area, and that since the percentage of 
feed purchased outside of the area is comparatively high, the price 
at which dairy feeds can be purchased becomes important as a factor 
in maintaining production (Tr. pp. 14-17, 48-54, Exhibit 12). Evi- 
dence was also introduced to show that, historically, Cincinnati has 
been a higher-priced market than the other large consuming centers 
in Ohio and that the producer prices for Cincinnati milk were out 
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of proper relationship with such other markets (Tr. pp. 24-26, Ex- 
hibits 5 and 6); that receipts of milk in Cincinnati are showing a 
trend toward higher production in the summer months, as compared 
with that of the fall and winter; that emergency milk from outside 
areas has been necessary in successively larger quantities; that the 
Class I sales have increased about 25 percent in the last two years 
but that production has increased less than 10 percent in that time 
and was less in 1944 up to the time of the hearing than for the same 
months in 1943 (Tr. pp. 28, 57, 70, 73-76, Exhibits 4 and 7). It was 
further testified on behalf of the producer proposals that the pro- 
ducer price ceiling policy has been to lift producer price ceilings in 
- Ohio up to and above the price level at Cincinnati, although pro- 
duction costs of producer milk for Cincinnati are higher, that pro- 
ducer prices in other markets have increased substantially since pro- 
ducer price ceilings were established in January 1943, but that the 
producer price for milk in Cincinnati, has remained unchanged 
(Tr. pp. 10, 25, Exhibit 6). Witnesses for producers also showed 
that prices paid by competing manufacturing outlets have been ap- 
proaching the fluid milk price level, thereby disrupting the historical 
pattern under which producers in the market have received a sub- 
stantial differential over the manufacturing price to compensate 
them for meeting the extra costs incurred and difficulties experienced 
in producing for the fluid milk market. Producer evidence tended 
to show that a result was a diversion of milk from the fluid market 
to manufacturing channels (Tr. pp. 31, 34, 35, 37, Exhibits 8, 9 
and 10). 

7. At the hearing, the attorney for the handlers cross-examined 
witnesses testifying in favor of the proposed increases but, in gen- 
eral, handlers offered no evidence other than reference to their in- 
creased handling costs, such as wage increases, etc., and the existence 
of price ceilings under the Emergency Price Control Act of 1942. 
They claimed that relief would be necessary in the event that the 
proposals were adopted. 

8. After the hearing, the parties, including the handlers, filed 
briefs. Subsequently, pursuant to the rules of practice (7 CFR, 
Cum. Supp., § 900.12) the Acting Director of Distribution issued 
a report on June 22, 1944, published in the Federal Register (9 F.R. 
7035) on June 24, 1944, proposing that the minimum Class I and 
Class II prices be increased 25 cents per hundredweight, that is, an 
increase from $3.55 to $3.50 for Class I, and an increase from $3.10 
to $3.35 for Class II, with provisos that the existing Class I and 
Class II prices should again become effective following a decline of 
the Class III price to $2.85 per hundredweight or less. The notice 
of the report published stated that exceptions to the report could be 
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filed within 8 days after publication. No exceptions were received 
from handlers. Subsequently (after the failure of any of the han- 
dlers to sign the tentatively approved marketing agreement and after 
the usual producer referendum showed approval by more than two- 
thirds of the producers), Order No. 65, as amended, was amended 
to prescribe the increases of 25 cents per hundredweight for Class I 
and Class II milk. The order of amendment was approved by the 
Hon. Fred M. Vinson, Director of Economic Stabilization, on Au- 
gust 9, 1944, was published in the Federal Register (9 F.R. 9880), 
and became effective on August 16, 1944. The order of amendment 
in addition to other findings contained the following: 


“.. It is hereby found upon the basis of the evidence introduced at the 
original hearing on said order and in addition to the other findings made 
prior to or at the time of the original issuance of said order (which find- 
ings are hereby ratified and affirmed, save only as such findings are in 
conflict with the findings hereinafter set forth), that: 

“(1) The order regulating the handling of milk in the said marketing 
area, as amended and as hereby amended, and all of the terms and condi- 
tions thereof, will tend to effectuate the declared policy of the act; 

“(2) The prices calculated to give milk produced for sale in the Cin- 
cinnati, Ohio, marketing area a purchasing power equivalent to the pur- 
chasing power of such milk, as determined pursuant to sections 2 and 
8(e) of the act, are not reasonable in view of the price of feeds, available 
supplies of feeds, and other economic conditions which affect market 
supplies of and demand for such milk, and the minimum prices set forth 
in the said order, as amended and as hereby amended, are such prices 
as will reflect the aforesaid factors, insure a sufficient quantity of pure 
and wholesome milk, and be in the public interest; .. .” 


9. In Order No. 65, as issued November 16, 1942 (7 F.R. 9503), 
it was found and proclaimed that the purchasing power, during the 
period August 1909-July 1914, of the milk regulated could not be 
satisfactorily determined from available statistics of the Department 
of Agriculture but that the purchasing power of the milk could be 
satisfactorily determined from available statistics of the Department 
for the period August 1919-July 1929, and that such latter period 
is the base period to be used in connection with the order in deter- 
mining the purchasing power of such milk. The order amending 
Order No. 65, as amended, which petitioners are protesting ratified 
and affirmed this finding. 

10. Table 6 in Exhibit No. 4 introduced in evidence at the pro- 
mulgation hearing shows $2.945 per hundredweight as the average 
price Cincinnati dealers paid producers for 4.0 percent milk for the 
period August 1919-July 1929. Table 1 of this same exhibit con- 
tains the index numbers on the basis of 1910-1914, of prices paid by 
farmers for commodities bought from January 1923 to April 1944. 
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It is explained that these index numbers may be converted to the 
August 1919-July 1929 base through the process of dividing the 
index numbers listed by 160. Dividing the April 1944 index num- 
ber of 175 by 160 gives an index number of 109. Multiplying the 
base price for milk of $2.945 by 109 gives a parity price for Cin- 
cinnati milk in April 1944 of $3.21 per hundredweight (4.0 percent 
basis). 
CONCLUSIONS 

Before commencing discussion of petitioners’ contentions, it can- 
not be made too plain that the ultimate issue before me is not whether 
the producers supplying milk to the Cincinnati market should be 
granted an increase in the Class I and Class II prices. That issue 
was decided by the promulgation proceedings conducted under sec- 
tions 8c(2) and (4) of the act. This proceeding is one under sec- 
tion 8c(15)(A) of the act and the question is whether the amend- 
ments increasing the prices, or any obligations imposed in connection 
therewith, are not in accordance with law. Many of petitioners’ 
objections are directed to the desirability of the increases and raise 
questions of administrative or legislative policy rather than ques- 
tions of law. Nevertheless, an attempt will be made to consider all 
the objections, although this is a somewhat burdensome task due to 


both the comprehensiveness and the particularity of petitioners’ all- 
out attack. 


The Price Increases and the National Subsidy Program 

The first group of petitioners’ numerous contentions of invalidity 
is that the increased prices prescribed purport to be based upon 
increases in the cost of feeds, that feed subsidies for the same pur- 
pose are being paid by the United States Government, that the price 
increases constitute double satisfaction, and that, under the factual 
situation, a program of subsidies to producers rather than price in- 
creases is the only proper remedy. It is convenient for petitioners 
to assume, for the purpose of pressing this line of argument, that 
the increases were based solely upon higher feed costs. As seen from 
the promulgation record and from Finding of Fact 6, there were 
other important considerations. But even so, the subsidy program 
referred to is nation-wide, it covers milk produced for manufactur- 
ing purposes as well as for fluid use, and was obviously adopted to 
maintain and to raise the national level of milk production to meet 
war-time needs. It does not purport to be “tailored” exactly to fit 
the needs of every fluid milk production area in the United States. 
On the other hand, orders under the act regulate the handling of 
milk only in the areas to which they are made applicable after 
notice, hearmg, ete. Mimimun producer prices apply only to the 
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producers in the milkshed supplying milk to the handlers operating 
in the area under regulation. The act under which milk orders and 
amendments are issued has not been repealed or superseded by any 
other legislation. If, despite the national subsidy program, evi- 
dence at promulgation hearings under the act shows necessity for 
increased returns to producers supplying milk to handlers subject 
to an order, I know of no legal right of the handlers to have the 
increased returns come to producers by an increased subsidy rather 
than the payment of increased prices by the handlers. 

The claims of petitioners that any difficulties being experienced 
by producers are largely due to “artificial” and “fictitious” condi- 
tions caused by war-time shortages and regulations, and that, ac- 
cordingly, the standards of the statute cannot be applied, are claims 
that might appropriately be brought to the attention of Congress 
with a view to repeal of the act or suspension for the duration. As 
far as the allegation of double compensation in petitioners’ brief 
is concerned, the War Food Administrator, of course, was not un- 
aware of the dairy subsidy program administered by him. As pointed 
out above by Finding of Fact 6, the amendments do not rest solely 
upon higher feed costs. Even if they did, the promulgation record 
shows that the prices of feed were higher in the counties of the 
Cincinnati milkshed than in other counties of Ohio, and that the 
prices of feed are a more significant item in the costs of producing 
milk in the counties of the Cincinnati milkshed than in surrounding 
counties. I do not assign any great weight to the charge of double 


compensation. 





Alleged Lack of Evidence and Alleged Lack of Conformity with the 

Standards of the Act 

Petitioners next list a number of grievances in their petition under 
the heading “The price increase is substantial, not supported by the 
hearing record, and not conformable to the standards of the statute.” 
In their brief they also add the words “or in fact”? after the words 
“hearing record.” There isn’t any doubt that the minimum prices 
for Class IT and Class IT milk are increased 25 cents per hundred- 
weight. The contentions as to the lack of evidence in the promul- 
gation record amount to alleged weaknesses in the evidence intro- 
duced in support of price increases and not that this evidence is 
outweighed by other evidence. 

It hardly seems necessary to examine exhaustively all the weak- 
nesses alleged. The protest here is that the hearing record does not 
support the price increases. In view of the terms of the protest and 
the fact that this proceeding is an administrative review, the test 
would seem to be whether the price increases are supported by evi- 
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dence, or substantial evidence, in the promulgation record, As seen 
from Finding of Fact 6, there is ample supporting evidence in that 
record, Petitioners ask findings that admitted increases in feed 
prices and admitted sharp increases in farm labor costs since the 


= 
last price increase under the order do not justify the price increases 


because feed and farm labor are scarce or unavailable and any in- 
crease in price to producers would be of speculative or no effect in 
maintaining or increasing production. There is no evidence offered 
to prove this assertion and it would be a rash agricultural economist 
who would make the statement that increased returns to agricultural 
producers have no effect in offsetting increased production costs in 
view of the tremendous increase in food production by farmers under 
restrained war-time price increases. Petitioners seem to base their 
arguments on the theory that evidence in support of the increases 
must be so specific that anyone can apply something in the nature 
of a slide-rule to the evidence and come out at exactly the same place 
as the War Food Administrator whose job it is to fix such prices, 
on the basis of the evidence, as will reflect the price of feeds, the 
available supply of feeds, and other economic conditions which affect 
market supply and demand, insure a sufficient quantity of pure and 
wholesome milk, and be in the public interest. The precision of 
pleading and proof demanded by petitioners is not requisite in the 
promulgation proceedings under the act. 

Petitioners also advert to the evidence in the promulgation record 
with reference to comparisons of the Cincinnati prices with those 
at other markets in Ohio and the evidence concerning the increasing 
tendency toward seasonality in production, that is, the trend toward 
increased production in summer months compared with those of fall 
and winter. It may very well be that one of these grounds, stand- 
ing alone, would not be enough, in the opinion of some economic 
analysts, to substantiate a price increase. But either alone or to- 
gether, they do not stand by themselves as the basis of the increases, 
and it should be pointed out in connection with the comparisons of 
market prices that the record shows a higher cost of production for 
the Cincinnati milkshed than most other counties in Ohio, It should 
be pointed out too that there is no evidence in the record to support 
petitioners’ argument that a higher annual price will not assist in 
Increasing production during the months of short supply. Petition- 
ers’ argument is speculative. 

In their brief, petitioners do not mention the evidence that prices 
for manufacturing milk are approaching the levels of prices for 
fluid milk and that the historical premium for fluid milk above 
manufacturing milk to compensate for the added expenses of meet- 
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ing health requirements is very much smaller than it was. Appar- 
ently, their view, hinted in the petition is that there is some kind 


of a legal obligation on the part of the Government for the bene ‘t 
* 


of petitioners to keep manufacturing milk prices, despite the war- 
time needs of manufactured milk products, down te a level which 
would require no increases in price to the producers of fluid milk. 
I do not agree. 


° 

Petitioners next assert that there is nonconformity with the statu- 
tory standards. They claim that as to the parity standard (section 
2 and section 8c(18) of the act) prices have long exceeded parity 
and that the increased prices are not in compliance with the alter- 
native standards of section 8c(18). In their brief, petitioners pro- 
test that the promulgation record contains no evidence or data on 
parity, that my ruling as presiding officer in this proceeding to the 
effect that parity “in itself is not material in view of section Sc(18) 
of the act” wholly ignored the requirements of section 8c(18). As 
shown by Findings of Fact 9 and 10, the promulgation record does 
contain data on parity. The ruling criticized was in connection with 
petitioners’ claim that producer prices had long exceeded parity. 1 
pointed out that whether this was so should appear from the promul- 
gation record, that new evidence should not be necessary, and that “in 
itself” parity was not material in view of section Sc(18). The asser- 
tions in petitioners’ brief that the promulgation proceedings and this 
proceeding ignored parity are inaccurate. There are data in the pro- 
mulgation record on parity and there are data on the prices under 
the order for past periods. 

The pricing standards other than parity are contained in section 
8c(18). In issuing the order, there was a finding under these stand- 
ards and there is ample evidence in the promulgation record for the 
finding. 

At the prehearing conference, petitioners offered to show, appar- 
ently by means of a de novo hearing, that the increased prices do 
not “tend to effectuate the declared policy of the statute” and “are 
in excess of the levels and standards stated in section Se(18).” The 
petition filed claimed only that the hearing record does not support 
the increases but my ruling at the prehearing conference was that 
even if the petition be considered amended, no de nove hearing of the 
matter would be had. The realities of the situation are that (1) 
notice of a hearing upon proposed price increases was given, (2) a 
public hearing was held, (3) briefs were permitted following the 
hearing, (4) after analysis of the evidence a report of the proposed 
changes was issued with the opportunity of filing exceptions, (5) a 
producer referendum was held to ascertain the extent of producer 
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approval and more than two-thirds of the producers approved, and 
(6) the amendments protested here were issued with the approval of 
the Director of Economic Stabilization. Petitioners immediately 
filed the petition under consideration here and contend now that 
they have a right to a de novo hearing on the question as to whether 
the increases tend to effectuate the declared policy of the statute and 
conform to its pricing standards. They do not offer any evidence 
in support of their claims although they were given the opportunity 
to do so. They merely offer to prove a legal conclusion and they do 
not even assert that conditions are any different now than the con- 
ditions taken into consideration in issuing the amendments. Under 
the circumstances, the most required by section 8c(15)(A) with 
respect to the questions raised in this connection is a review of the 
promulgation record. 


Alleged Violation of Stabilization Laws and Executive Orders 

Petitioners next argue that the price increases are invalid in view 
of the anti-inflation measures of the Government. It is claimed that 
the increases violate the Stabilization Act of 1942, Executive Order 
No. 9250 and Executive Order No. 9328, and that there is procedural 
nonconformity with Public Law 383, approved June 30, 1944. The 
Stabilization Act of 1942 and Executive Order No. 9250 provide for 
stabilizing prices so far as practicable on the basis of the levels of 
September 15, 1942. Executive Order No. 9328, a “Hold-the-Line” 
order, provides in paragraph 1 that no further increases in the prices 
of agricultural commodities shall be permitted except to the mini- 
mum extent required by law. Then follows a statement to the effect 
that nothing in the paragraph shall be construed to prevent the Price 
Administrator and the Food Administrator, “subject to the general 
policy directives of the Economic Stabilization Director,” from re- 
surfacing prices, that is, from making appropriate adjustments for 
grades, seasons, areas, etc., or from authorizing support prices, sub- 
sidies, etc., provided that any such action does not increase the cost 
of living. 

The systemic and crippling infirmity in all arguments petitioners 
advance on the anti-inflation score is that section 3(d) of the Emer- 
gency Price Control Act of 1942 specifically exempts the operation 
of marketing agreements and orders under the Agricultural Mar- 
keting Agreement Act of 1937 from the price ceiling provisions of 
that act. But even if this were not the case, it is clear that the 
Stabilization Act of 1942, which amends and supplements the Emer- 
gency Price Control Act of 1942, and Executive Order 9250, provide 
for stabilization of prices on the September 15, 1942 levels, so far 
as practicable. 





A. D. 824 AVONDALE DAIRY COMPANY et al. 13 


With respect to Executive Order No. 9328, petitioners’ principal 
complaint seems to be that the price increases involved here can 
come only under a general policy directive of the Economic Stabili- 
zation Director. As pointed out above, this language applies to price 
action not required by law, Since the price increases were prescribed 
under an act unaffected by price ceilings, it does not appear that the 
language has any application to the situation. Furthermore, the 
amendments were approved by the Economic Stabilization Director 
and I doubt the efficacy of petitioners’ contention that Executive 
Order No. 9328 compels the Economic Stabilization Director to pro- 
ceed by means of “general policy directives” whether or not he 
regards them as necessary, rather than by directives on specific pro- 
grams as they materialize. 

The final allegation of invalidity in this group of contentions is 
lack of compliance with Public Law 383, approved June 30, 1944. 
This statute requires agencies, offices or officers exercising authority 
over the War Food Administration to exercise such powers only 
through formal written orders or regulations which shall be promptly 
published in the Federal Register. Petitioners argue that these 
requirements have not been observed. The amendments were pub- 
lished in the Federal Register and they show the approval of the 
Director of Economic Stabilization. If that is not a formal written 
order, I don’t know what would be. Petitioners refer to the docu- 
ment appearing in the Federal Register as carrying a notation that 
the amendments were approved by the Director of Economic Sta- 
bilization. The portion of the document referred to is not a notation. 
It is part of the original and plainly indicates that the original car- 
ries the signature of the Director of Economic Stabilization. 


The policy considerations involved in the matter of the price in- 
creases should not escape attention. The hearing record showed the 
necessity for increasing producer prices under the act in order to 
insure the maintenance and increase of production. The stabiliza- 
tion laws and executive orders recognize that increased returns to 
agricultural producers shall be provided under such circumstances. 
What effect the price increases may have upon the cost of living 
depends upon whether petitioners and the other handlers can absorb 
the increases under their existing margins. As developed later herein, 
that is a question for the price Administrator to decide. If he finds 
petitioners entitled to some relief, price ceilings may be modified 
or subsidies to the handlers may be offered by the War Food Admin- 
istration in an amount equal to the amount of the increase which 
the Price Administrator recommends as necessary to alleviate “the 


squeeze.” 
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Alleged Confiscation by Reason of “Squeeze” 

The next group of asserted invalidities pertains to a so-called 
“squeeze” of petitioners between the minimum prices required to be 
paid under the amended order and the price ceilings established for 
petitioners under the Emergency Price Control Act of 1942.  Peti- 
tioners charge that the result is confiscation, They maintain that 
evidence on this subject was not permitted at the promulgation 
hearing, that it was ruled out in this proceeding, that petitioners 
are entitled under the Constitution and the statute to a hearing on 
this question, and that accordingly the amendments are invalid. 
Petitioners particularly stress that they should get a hearing in this 
proceeding because section 8c(15)(A) of the act not only provides 
for a hearing with respect to orders or provisions of orders, but 
also “any obligation imposed in connection therewith.” 

At the promulgation hearing, whatever evidence the handlers 
produced with respect to their costs was received although the pre- 
siding officer ruled that as to the alleged “squeeze,” relief would 
have to come from the Office of Price Administration. At the 
prehearing conference, my ruling was that evidence on this sub- 
ject would be irrelevant and would not be received. Petitioners 
were given the opportunity to make an offer of evidence but they 
did not choose to do so. So, the only offer was one not of evi- 
dence of facts but merely to prove a legal conclusion. But, at 
any rate, petitioners’ whole case on this point is based upon a false 
assumption, namely, that the fixing of minimum prices to producers 
under the act is the same as utility rate-making. or the fixing of 
maximum prices, in both of which maximum returns are prescribed. 
Milk orders under the act fix a minimum price for one of a handlers 
costs of doing business, The essence of petitioners’ position is that in 
determining a minimum level for this cost, all the other costs of 
petitioners must be considered and if the sum of all their costs does 
not permit petitioners to earn a fair profit under ea/sting price ceil- 
ings, the minimum level for one of their costs cannot be raised. Even 
if section 3(d) of the Emergency Price Control Act of 1942 did 


not exempt the operation of orders under the act and section 2 did 
not provide for “generally fair and equitable” maximum prices, the 
natural and logical place where confiscation, if any, occurs is not in 
the determination of any one of petitioners’ costs but at the point 
where the maximum returns to petitioners are fixed. /n re Wawa 
Dairy Farms, Inc., 2 A.D. 89, affirmed 56 F. Supp. 67 (.D. Pa. 
1944); In re Bailey Farm Dairy Co., et al., 3 AD. 715. 


%In Hegeman Farms Corporation v. Baldwin, 293 U.S. 163, 171 (1934), the Supreme Court 
held that there was no analogy to public utility rate-fixing even where a dealer was Subject to 
orders fixing minimum prices to producers and minimum resale prices which as a result of 
competition became maximum prices. 
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Petitioners’ reference in their brief to the words in section 8¢(15) 
(A), “or any obligation imposed in connection therewith” as indi- 
cating a necessity for “hearing” the issue of alleged confiscation in 
this (15)(.A) proceeding is not persuasive. ‘To me this means an 
obligation imposed under the authority of the order or amendment 
and not an obligation lmposed by somebody or something else. Peti- 
tioners’ complaint is that because of the existing price ceilings and 
increased costs of doing business, they cannot operate profitably if 
they have to pay the increased Class I and IT prices. The obliga- 
tions Imposed that petitioners complain about are obligations not 
imposed under the authority of the order. Moreover, the words 
“opportunity for a hearing” do not mean to me that, in every pro- 
test, regardless of its pertinency, an oral hearing at which evidence 
may be submitted is required. Petitioners have had a_ sufficient 
“hearing” as to whether the issue advanced is relevant, and the de- 
cision is that it is not. 


Alleged Procedural Defects 


Next in the order of issues raised is a charge that the price increases 


were promulgated and made effective without procedures required 
by the statute and the Constitution. The first defect alleged is that 
petitioners were excluded from post-hearing procedures and did not 
have adequate opportunity “to be apprised of the issues and con- 
tentions made in behalf of the Government, or to know the basis of 
law and fact upon which the Administrator proposed to act or 
did act.” 

The second invalidating defect urged is that the “promulgation 
of the amendments was neither accompanied, preceded, nor followed 
by tindings of fact or conclusions of fact or law.” 

The third procedural invalidity presented is that petitioners were 
not afforded the opportunity to present either oral or written argu- 
ment to the officer or officers who ultimately determined whether to 
issue the amendments. It is claimed that beth oral and written 
argument are required to satisfy the due process clause of the Fifth 
Amendment. 

In setting up these three procedural steps as indispensable to the 
validity of the amendments, petitioners are attempting to fasten 
trial techniques upon the promulgation proceedings. They insist 
upon making the question as to what an order or an amendment 
shall contain a judicial contest between the War Food Adminis- 
trator and the handlers, accompanied by all the procedural appa- 
ratus that has become customary in administrative proceedings that 
are adjudicatory, or quasi-judicial, in nature. Promulgation pro- 
ceedings are of a quasi-legislative or rule-making character. United 
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States v. Wrightwood Dairy Co., 127 F.(2d) 907, 910 (C.C.A. 716, 
1942); Jn re Bailey Farm Dairy Co., et al., supra. 

Taking up the alleged defects separately, I see little in the griev- 
ance that petitioners were not apprised of the issues. The issues 
raised by the notice of hearing were plain as could be. The pro- 
ducers’ associations sought increases in the Class I and Class II 
prices, and the Dairy and Poultry Branch gave notice that the prices 
were to be reviewed in the light of current marketing conditions. 
Petitioners, through their attorney, were represented at the hearing 
and filed a brief. The report issued by the Direcor of Distribution 
proposed that the prices be increased 25 cents per hundredweight. 
Although they were permitted by the rules of practice to do so 
(¢ CFR Cum. Supp. § 900.12), handlers filed neither exceptions nor 
a brief in support of the exceptions. It is difficult for me to see how 
petitioners can claim that there was any lack of “fair play” in the 
procedure. Petitioners are not in a position to invoke the fact that 
the rules of practice do not provide for oral argument upon excep- 
tions. They did not choose to file exceptions and written argument. 
Oral argument, in addition to written argument, is not a sine gua non 
to the exercise even of quasi-judicial administrative activity! The 


order or amended order is issued on the basis of the entire record, 
including exceptions to the Director’s report and the briefs filed 
(7 CFR, Cum. Supp. § 900.13). 

Then we come to the question of “findings of fact and conclusions 
of fact or law” demanded by petitioners for the promulgation pro- 
ceedings in addition to the statutory findings made. Petitioners say 
that failure to observe their demands results in deprivation of due 
process of law. A number of Supreme Court decisions are cited. 
I do not understand these cases to establish a sweeping, hard-and- 
fast rule for all types of administrative activity regardless of statu- 
tory prescriptions or the nature of the administrative activity. In 
some of the decisions, findings of fact, that is, findings supportive of 
the ultimate findings were found to be necessary in order to enable 
the reviewing court to ascertain without undue work whether the 
order was supported by evidence. It is not presumptuous, I hope, 
to say that the processes of this 8c(15)(A) proceeding should gen- 
erally be of some assistance to the courts in ascertaining whether an 
order issued under 8c(3) and (4) is supported by the evidence in 
the promulgation record. In other decisions cited, administrative 
decisions or orders were disapproved for failure to find “jurisdic- 
tional” or “quasi-jurisdictional facts” upon the existence of which 
” 4Woodmen of the World Life Ins. Ass'n. v. Federal Radio Commission, 65 F.(2d) 484 (App. 


D.C. 1933) ; “Argument may be oral or written, Morgan v. United States, 298 U.S. 468, 481 
(1935). 
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the administrative authority depended. The decisions cited by peti- 
tioners are generally in the field of adjudicative, or quasi-judicial 
functioning, or rate-making for one enterprise or a small group 
which has been looked upon by the Supreme Court as requiring a 
judicial methodology. Promulgation proceedings under the act are 
rule-making in nature, they apply to numerous handlers of all de- 
scriptions, large and small, and the administrative activity, in gen- 
eral, is considerably less drastic in its economic effects upon the 
handlers than is true of rate-making or the fixing of maximum prices. 
As a matter of fact, it is not at all certain that hearing, as a matter 
of due process of law, must precede the issuance of an order or 
amendment.’ If that is so, the exposition and publication in the 
order or amended order of the issuing officer’s ratiocination would 
seem to involve merely questions of administrative practicality and 
policy. Finally, even in adjudicative functioning by administrative 
agencies, court decisions are based upon the situation disclosed in 
the particular case. Here, practically all the evidence was in sup- 
port of price increases. There is no conflicting evidence. Petitioners’ 
complaint seems to be simply that they are entitled to litigate the 
mental processes by which the evidence was evaluated. 

The final procedural infirmity said to exist is that Executive Order 
No. 9250 says that the price of agricultural commodities shall be 
established or maintained jointly by the Secretary of Agriculture— 
whose powers in this respect are now exercised by the War Food 
Administrator—and the Price Administrator. The argument is that 
the petitioners are not aware that this has been done, that they have 
been precluded from participating in the proceedings, if any, before 
the Price Administrator, and that the failure to afford petitioners 
access to one of the two officers makes the amendments void. 

Maximum Price Regulation 229 (8 F.R. 2038) issued by the 
Price Administrator and approved by the Secretary of Agriculture 
deals with purchases of milk from producers for resale as fluid milk. 
§ 1351.402 provides that the maximum price for each grade of milk 
shall be the minimum producers’ price under the Agricultural Mar- 
keting Agreement Act of 1987, if that price is higher than the Jan- 
uary 1943 price. This is apparent recognition of the exemption in 
section 8(d) of the Emergency Price Control Act of 1942. Assuming 
then, that the regulation of milk prices under the Agricultural 
Marketing Agreement Act of 1937 is subject to the executive order 
as affecting the price of an agricultural commodity, which does not 


5Bowles v. Willingham, 64 S. Ct. Rep. 641 (1944) 3 Yakus v. United States, 64 S. Ct. Rep. 
660 (1944). For a thorough discussion of hearings, or lack of hearings, in the administrative 
process and particularly the cases involving the fixing of producer prices and resale prices for 
milk, see Davis, The Requirement of Opportunity to be Heard in the Administrative Process, 
51 Yale L.J. (1093). 


DETROIT PUSLIC LIBR*7-:- 
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seem to be the case, the prices of Cincinnati milk were adjusted 
jointly by the two officers. 


Effective Date of the Amendments 
We proceed then to the arguments that the increased prices are not 
effective until the termination of this proceeding. The first ground 
upon which petitioners place their position is that the promulgation 
proceedings were defective and that, if the missing procedures are 
supplied by this proceeding or in some other way, the price increases 
can only operate for the future on the theory that the fixing of milk 
prices under the act is rule-making in nature. No “missing proced- 
ures” fatal to the amended order issued have been disclosed. If there 
were, Addison et al., v. Holly Hill Fruit Products, Inc., 64 S. Ct. 
Rep. 1215, indicates that petitioners’ position may be unsound. 
The other ground advanced is that the act requires the suspension 
of the effect of orders pending what petitioners call “supplementary” 
proceedings. The notion that the act compels such a result strikes 
me as wishful thinking. The proceeding under 8c(15) (A) has al- 
ways been considered adjudicative or quasi-judicial. This portion 
of the act provides that any handler “subject to an order may file a 
written petition with the Secretary of Agriculture, stating that any 
such order or any provision of such order or any obligation imposed 
in connection therewith is not in accordance with law and praying 
for a modification thereof or to be exempted therefrom.” (Emphasis 
supplied.) This language certainly does not contemplate that the 
order or provision complained of is not in effect. In addition, there 
is no specific time limit for filing such petitions and many petitions 
have been both filed and considered many months after an order 
went into effect. Section 8c(15)(B) provides that pendency of 
review proceedings shall not prevent the enforcement of the order 
by injunction under section 8a(6), and section 8c(14) necessitates 
only the suspension of criminal penalties for violation if a petition 
under Sc(15)(A) has been filed in good faith and not for delay. 
These provisions certainly negative petitioners’ claim that the filing 
of their petition automatically suspends the effective date of the 
amended order. 
Petitioners advance several arguments that are of so little worth 


®As a matter of fact, it is not at all certain that the 8c(15)(A) proceeding was intended 
to be available in a situation such as that here where the handlers as a group protest. There 
is some indication that the 8c(15) (A) proceeding was designed to afford an individual handler 
an opportunity to contest the validity of an order, or provision thereof, in its application to 
him. Since the statutory provisions were adopted at a time when there was uncertainty as 
to what the United States Supreme Court would hold necessary in the way of administrative 
hearings for procedural due process, it is not rash to suppose that one of the purposes of the 
8c(15) (A) proceeding was to give an individual handler an administrative hearing on his par- 
ticular case, an opportunity which might not be present during the promulgation proceedings 
due to their general rule-making nature. See House Report No. 1241, 74th Congress; Sellers, 
Administrative Procedure and Practice in the Department of Agriculture Under the Agricul- 
tural Marketing Agreement Act of 1937, (1939) pp. 35-46. 
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that one doubts that they were sincerely urged. Petitioners’ brief 
asserts that “Only after proceedings upon a petition filed pursuant 
to Section 8c(15)(A) does the statute provide for an order ‘which 
shall be final.’ Only after the making of the record under Section 
8c(15)(A) do the pertinent administrative Rules of Practice and 
Procedure provide that the Administrator shall ‘begin his considera- 
tion of the final order to be issued in the proceeding’ (§ 900.67, 
7 C.F.R. pt. 900, 6 F.R. 6570, both as amended).” It is clear as 
erystal that section 8c(15)(A) in using the words quoted by peti- 
tioners “which shall be final” is referring to the ru/ing on the prayers 
of the petition filed under 8c(15)(A). It is just as plain that the 
rules of practice refer to the order to be entered in the section 
8c(15) (A) proceeding. No doubt it would have been preferable to have 
used the word “ruling” in the rules of practice but it is not possible 
for anyone reading these rules to get the impression that the “order” 
mentioned is one issued through promulgation proceedings. Prac- 
tically all the proceedings under 8c(15)(A) concern the application 
of some particular provision of a milk order to a handler by the 
administrative officer, not the mé/k order issued. 

Petitioners also raise the point that the amended order cannot 
become effective as long as this proceeding is pending because the 
amended order would be in effect before they obtained judicial review. 
Such a result is not unknown to the law’ and petitioners’ situation 
loes not appeal to me as one in which petitioners should get the bene- 
fit of a suspension through the exercise of administrative discretion. 
Petitioners had the opportunity in the promulgation proceedings 
to present practically everything they present here. If handlers sub- 
ject to orders under the act can disdain the promulgation proceed- 
ings and refrain from complying with an order until they have had 
decisions on all the alleged flaws in the promulgation record that 
microscopic examination can reveal, and until they have exhausted 
all the possibilities in acute refinements of substantive and pro- 
cedural law, it seems to me that a premium would be put upon 
litigiousness and the operation of the act would be paralyzed. 

Petitioners end their lengthy assaults upon the order of amend- 
ment by asking that the increases be held inoperative “pending, 
and to the extent of, relief from the price control authorities.” They 
insist that due process of law forces such a result. On the surface, 
petitioners’ request seems reasonable. But petitioners are asking me 
to assume as facts (1) that they cannot absorb any part of the in- 
creases without relief whether or not the Price Administrator agrees 
in the proceedings before him, and (2) that failure of the Price 


7Yakus v. United States, supra; LaVerne Cooperative Citrus Association et al, v. United 
States, 148 F.(2d) 415 (C.C.A. 9th, 1944). 
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Administrator to act thus far is due to “inaction” on his part. 
Whether petitioners need relief is up to the Price Administrator to 
decide and I do not see why it should be asswmed that the Price 
Administrator, rather than petitioners, is to blame for any delay in 
the proceedings before him. It is conceivable that the fault may be 
with petitioners. This is not to say that we are completely disin- 
terested in petitioners’ alleged plight. Naturally, we do not desire 
to put any of the petitioning handlers out of business. In fact, the 
War Food Administration has offered to pay the Cincinnati handlers 
by way of subsidy all, or that portion of the increases that the Price 
Administrator recommends as necessary. But why should we put 
a stop to the increased returns to producers when it has not been 
decided yet that petitioners cannot pay the increases, and when it 
has not been shown that the delay in getting a decision from the 
Price Administrator is due to some non-feasance on his part? 


ORDER 
In view of the foregoing, the relief requested is denied and the 
petition is dismissed. 
Copies hereof shall be served upon the parties by registered mail 


or in person. 
CONSENT DISMISSALS 
A.D. 825. In re Queenshoro Farm Products, Inc. AMA Doe. 
No. 27-64. Decided January 12, 1945. Hays, Wolf, Schwabacher, 
Sklar & Epstein, of New York City, for petitioners. A. 7. Radigan 
for Office of Distribution. Gen J. Gifford, Presiding Officer. De- 
cision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 


(A. D. 826) 


In re GENTRY-THoMPSON SrocK Yarps Compiny, Ixc. P&S Doc. No. 1523. De- 
cided January 9, 1945. 


Cease and Desist—Agency—Improper Weighing—Complete Records 


Improper weighing by an employee, for which the employing market agency 
is responsible, is held serious enough to warrant suspension of registra- 
tion, but as respondent was not found to have actually caused or known 
of the violations, and in view of the peculiar history of the proceeding, 
only a cease and desist order is issued, and respondent is directed to use 
scale tickets as numbered and to keep a record of every one used. 


Denial of Request for Oral Argument 


Requests for oral argument, denied, because further argument would serve 
no useful purpose. 


Mr. John J. Murray for complainant. Messrs. Frank Ginocchio and James 
Park, both of Lexington, Kentucky, for respondent. Mr. Charles F. Ney- 
lan, Examiner. 


®Press release, December 1, 1944. 
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Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seg.), instituted on November 20, 
1942, by a complaint of the Agricultural Marketing Administration, 
now the Office of Marketing Services, the complainant. The respond: 
ent, Gentry-Thompson Stock Yards Company, Inc., of Lexington, 
Kentucky, was charged with violating the act. This is our fourth 
decision in the matter. The other three are reported in the Agricul- 
ture Decisions at 2 A.D. 173, 3 A.D. 159, and 3 A.D. 481, and in Pike 
and Fischer, Administrative Law, at 46b.33-1, 31d.3-6, and 31d.3-8. 
Reference is made to those decisions for their contents. As a result 
of the third of them, Mr. Charles F. Neylan was designated as 
examiner on June 20, 1944, and filed his report on October 27, 1944. 

In his “Proceedings” the examiner outlined what had occurred in 
the proceeding and gave a summary of the testimony. In his “Find- 
ings of Fact” he proposed 19 findings. The first ten related to re- 
spondent’s organization and activities, and its general method of 
weighing sheep and lambs. The material parts of these proposed find- 
ings are contained below in Findings 1 through 5. Proposed Find- 
ings 11 through 19 were to the effect that respondent’s weighmaster 
for sheep and lambs weighed incorrectly, causing short weights to 
be recorded, by improperly manipulating the balance ball of the 
scale, by balancing the empty scale with a low beam and then weigh- 
ing animals with a high beam, and by recording any weight which 
was between two scale notches at the lower notch even when the 
actual weight was nearer the higher notch. The substance of these 
nine proposed findings is contained below in Findings 6, 7, and 8. 

The examiner proposed five numbered conclusions. Nos. 1 and 3 
were that respondent’s operation of the scale, in causing false weights 
to be recorded on the scale tickets, constituted unfair, unjustly dis- 
criminatory, and deceptive practices and failure to render reasonable 
stockyard services. No. 2 was that respondent destroyed scale tickets 
containing recorded weights without the consent of the Secretary 
of Agriculture. No. 4 was that respondent kept inadequate records 
in making and keeping scale tickets showing false weights and in 
failing to keep all scale tickets. No. 5 was that, in view of a state- 
ment in our third decision in this matter, the examiner could not 
resolve the question whether an officer of respondent had instructed 
the weighmaster to weigh incorrectly. 

In his Proposed Order the examiner recommended that respondent 
be ordered to cease and desist from so weighing as to get incorrect 
scale tickets, from accounting to shippers on the basis of incorrect 
weights, and from destroying scale tickets without consent. “He also 
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recommended an order that respondent keep full records, including 
correct weights, correct scale tickets, and all scale tickets containing 
recorded weights. 

On November 17, 1944, respondent filed exceptions to Proposed 
Findings 11 through 19, Proposed Conclusions 1 through 4, and the 
Proposed Order. It excepted to the examiner’s failure to propose 
findings concerning the weighmaster’s connections with respondent’s 
competitors and the methods he used in weighing for them, testimony 
that respondent’s weights were correct, etc., some of which matters 
are mentioned below in Findings 9 and 10. Respondent said that 
arguments already submitted seemed to cover the situation, but re- 
quested oral argument if complainant should except to the report. 

On November 18, 1944, complainant filed an exception to the ex- 
aminer’s failure to recommend suspension of respondent’s regis- 
tration for two years. This exception was followed by written ar- 
gument on the seriousness of making false entries in records and of 
weighing falsely, and oral argument was requested. 

Thereafter the record was returned to this office, where this de- 
cision, as were the other three, has been prepared. The oral argu- 
ment requested by the parties in their exceptions to Mr. Neylan’s 
report has not been held for reasons stated below in the Conclusions. 


FINDINGS OF FACT : 

1. Respondent is a Kentucky corporation whose address is 1082 
West High Street, Lexington, Kentucky. It operates the Gentry- 
Thompson Stock Yards at Lexington, a stockyard posted as subject 
to the act (9 CFR 204.1). 

2. Respondent is registered under the act as a market agency 
and dealer at its stockyard. One of the services it performs as a 
market agency is the weighing of sheep and lambs when they arrive 
at the stockyard, for which it charges in accordance with a tariff 
on file with the Secretary of Agriculture. 


3. Livestock is generally sold at public auction to the highest 
bidder at respondent’s stockyard. Sheep and lambs are paid for at 
their weights when received at the yard, although they may be sold 
some time thereafter, and may be weighed again upon leaving the 
yard. 

4. The scale owned and used by respondent for weighing sheep 
and lambs is equipped with a “balance ball” which may be turned 
to balance the scale. When a draft of livestock is weighed on the 
scale, the weight is stamped on a “scale ticket” by a device attached 
to the scale, but only units of five pounds may be thus recorded. 
That is, if a draft actually weighs 402 pounds, it will be recorded 
as either 400 or 405 pounds, as there are notches for recording 400 
and 405 pounds, but none for recording any figures between. 
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5. At the times involved in the complaint, J. T. Mattox was em- 
ployed by respondent as weighmaster for sheep and lambs, and acted 
as such in performing the acts mentioned in Findings 6, 7, and 8. 

6. At various times in 1942 Mattox weighed lambs not to the 
nearest five pounds, but recorded weights at the lower notch unless 
the draft weighed the full five pounds. That is, if a draft weighed 
404 pounds, he would record it as 400 pounds, instead of using the 
higher but closer figure of 405 pounds. Weights between the five 
pound “notches” are properly recorded as at the nearest notch, re- 
gardless of whether it is higher or lower. 


7. At various times in 1942 Mattox balanced the scale with a low 
beam and then weighed livestock with a high beam. This resulted 
in recording weights on the scale tickets lighter than the true weights 
of the respective drafts. Proper balancing and proper weighing 
involve a centered beam, neither low nor high. 

8. At various times in 1942 Mattox turned the balance ball while 
livestock was on the scale, and thereafter weighed livestock without 
first balancing the empty scale, particularly when representatives 
of the Department of Agriculture would approach or leave the scale. 
The scale may be, and should be, properly balanced before a draft 
to be weighed moves onto it. If it is so balanced, any movement 
of the balance ball thereafter until a weight is taken throws the scale 
off balance and results in recording an untrue weight. It is im- 
proper to move the balance ball while livestock is on the scale. 

9. Mattox weighed for respondent only a few days of the week. 
On other days he performed similar services for another stockyard 
in the vicinity. After the complaint was filed and before the hear- 
ing, respondent stopped him from weighing for respondent, but at 
the time of the hearing he was still employed by the other stockyard. 

10. Scale tickets used by respondent were numbered, but they 
were not used consecutively according to the numbers. If a second 
ticket was used to record the weight of a draft, because of failure to 
get the first one properly stamped or for some other reason, the 
first ticket was not preserved nor recorded as part of respondent’s 
records. Respondent has not been directed to use scale tickets con- 
secutively, nor to keep all used ones, by an order of the Secretary 
of Agriculture or the War Food Administrator. 


CONCLUSIONS 
The requests for oral argument were not granted because we think 
further argument would serve no useful purpose. We agree with 
respondent that the arguments in documents filed and the oral argu- 
ment held after the preceding examiner’s report are sufficient. Re- 
spondent asked oral argument only if complainant should except to 
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the report. Complainant did except, but this has not resulted in an 
order less favorable to respondent than that proposed in the report, 
as will appear below. So we do not think denial of further oral 
argument has harmed respondent. 

Findings 1 through 5 involve facts not in dispute. We have not 
thought it necessary to summarize the evidence, but we think that it 
convincingly supports the substance of the examiner’s Proposed Find- 
ings 11 through 19, and notwithstanding respondent’s exceptions we 
have included such substance in Findings 6, 7, and 8. These eight 
findings contain the material parts of those proposed by the ex- 
* aminer, 

We added Finding 9 because we agree with respondent that it may 
affect the credibility of some of the testimony, and it is material in 
determining the penalty to be assessed. 

The examiner proposed no finding concerning numbering and 
preservation of scale tickets, but proposed a “conclusion” that they 
had been destroyed. As this relates to the existence of facts rather 
than conclusions to be drawn from facts, we have treated the mat- 
ter in Finding 10. 

We agree with the examiner that the facts mentioned in Findings 
6, 7, and 8 constituted unfair, discriminatory, and deceptive prac- 
tices and failure to render reasonable stockyard services. They were 
in violation of sections 304, 307, and 312 of the act (7 U.S.C. 205, 
208, 213). We agree that a result of recording the incorrect weights 
on the scale tickets was that respondent kept inaccurate records, and 
that failure to keep a record of all scale tickets used made its records 
incomplete. This violated section 401 of the act (7 U.S.C. 221). 
These violations would authorize a cease and desist order under 7 
U.S.C. 211 and 218 or a suspension of registration under 7 U.S.C. 
204. 

The nature of the penalty, or what order should be issued, remains 
to be considered. On this, the examiner’s report is not particularly 
helpful because no reasons for the recommended order are given. 
Complainant’s contention that improper weighing is a serious vio- 
lation and warrants serious preventive measures is correct. Section 
403 of the act (7 U.S.C. 223) makes the act of an employee of a 
registrant, within the scope of employment, the act of the registrant. 
Generally speaking, violation of the act by an employee of a reg: 
istrant is enough to sustain a cease and desist order against a regis- 
trant and may be sufficient to warrant a suspension of the registrant. 
If the record showed clearly that respondent willfully caused the 
acts of its weighmaster or knew of them and failed to stop them, a 
suspension of registration would be appropriate. But the examiner 
who conducted the hearing refrained from making any proposed 
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findings of fact implicating any responsible officer of respondent 
and Mr. Neylan, in his report as examiner, specifically refused to 
propose any such finding. Ordinarily it might be assumed that an 
employer is aware and responsible for the activities of his employees. 
However, in view of the situation disclosed here, and particularly 
the peculiar history of this proceeding, we believe that disciplinary 
action should not extend beyond a cease and desist order. For a 
somewhat similar situation, see In re C. EF. Odell & Company, 3 
A.D. 645, and In re Union Stock Yard Company, 3 A.D. 649, in 
which we agreed with the examiner that no suspension was neces- 
sary. Respondent’s officers should realize that violation of a cease 
and desist order is punishable by fine and that in any future ad- 
ministrative proceeding for violation of the act, respondent might 
not have the benefit of the considerations which led us to stop here 
with a cease and desist order. 

The findings and conclusions recommended by the examiner in- 
dicated no improper motives in respondent’s failure to preserve rec- 
ords of all scale tickets in numerical order, but respondent should be 
directed to use them in order and to preserve a record of every one. 


ORDER 

Respondent shall cease and desist from: ° 

1.. Recording weights of livestock which are between two mul- 
tiples of five pounds at the lower figure unless the actual weight 
is nearer to that figure than to the next higher figure; 

2. Balancing its scale with a low beam and weighing livestock 
with a high beam; and 

3. Weighing livestock after the balance ball has been moved while 
livestock is on the scale, until after the scale has been cleared of 
livestock and balanced while empty. 

Respondent shall use scale tickets in the order in which they are 
serially numbered, and shall keep an accurate record of each scale 
ticket used, whether or not it is used as representing the correct 
weight of a draft of livestock. 

Copies of this order shall be served on the parties. Except as to 
service, it shall become effective on the tenth day after this date. 
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(A. D. 827) 


In re CAMBRIDGE-NEW ENGLAND Pouttry Company, Inc. P&S Doc. No. 1662. 
Decided January 12, 1945. 


Cease and Desist—Making False Entries in Records 


Respondent, a live poultry dealer, is ordered to cease and desist from making 
false entries in its records, and is directed to keep complete records. 


Mr. John J. Murray for complainant. Mr. Julius E. Cohen, of Boston, Massa- 
chusetts, for respondent. Mr. Charles F. Neylan, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 

trator. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint 
filed on October 6, 1944, by the Office of Distribution, now the Of- 
fice of Marketing Services, the complainant. The respondent, Cam- 
bridge-New England Poultry Company, Inc., a dealer in live poul- 
try in Boston, Massachusetts, was charged with having recorded in its 
records prices lower than it actually paid for poultry. Respondent 
answered on November 2, admitting the facts alleged, waiving oral 
hearing, and stating that the complaint should be dismissed or a 
cease and desist order entered. It said that, to stay in business, it 
was forced to pay higher than ceiling prices, and that after investi- 
gation, charges against it for violating Office of Price Administra- 
tion regulations, involving these same transactions, had been dis- 
missed. 

As is authorized by the rules of practice (9 CFR, Cum. Supp., 
202.9), without further investigation or hearing an examiner’s re- 
port was filed on November 24, 1944. The examiner proposed find- 
ings, conclusions, and an order similar in effect to those herein. 
Neither party excepted to the report, and on January 5, 1945, the 
record was sent to tnis office, where this order has been prepared. 


FINDINGS OF FACT 

1. Respondent is a Massachusetts corporation doing business at 
99-101 Lowell Street, Boston, and is licensed as a dealer in live 
poultry in Boston, a city designated as subject to the poultry pro- 
visions of the act (9 CFR 204.2). 

2. About April 20, 1943, respondent recorded in its records that 
it paid Philip Cohen $3,661.60 for live poultry, and gave him a 
check for that amount, but it actually paid $576.62 in addition for 
éuch poultry.’ 


1Apparently this is the transaction mentioned in Finding 2 in In re Philip Cohen, 3 A.D. 
961 (1944), although the amount of the additional payment is slightly different. 
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3. About April 13, 1943, respondent recorded a purchase of live 
poultry from Joseph Cohen for $2,092.02, but in addition to a check 
for that amount it actually paid him $338.41 for such poultry. 

4. About April 17, May 7, 20, and 24, and June 1, 3, and 23, 
1948, respondent recorded purchases of live poultry from Joseph 
Cohen at certain amounts, but in addition to checks for the recorded 
amounts it actually paid him other amounts in cash. 


CONCLUSIONS 

Making false entries in its records, and keeping the resulting in- 
accurate records, constitute flagrant and repeated violations of sec- 
tions 401 and 402 of the act (7 U.S.C. 221, 222), authorizing revo- 
cation of respondent’s license under section 505 (7 U.S.C. 218d). 
However, in view of the investigation, and its result, under other 
laws in connection with the same activities, and the,examiner’s recom- 
mendation, to which the parties consented by not excepting, its 
license need not be suspended or revoked, and a cease and desist 
order should be issued. 

ORDER 


Respondent shall cease and desist from making false entries in 
its records concerning its business, and shall keep records correctly 
disclosing all transactions in its business, including the true amounts 
for which it buys live poultry. 

Copies hereof shall be served on respondent by registered mail 
or in person, and on complainant. Except as to service, this order 
shall become effective on the fifth day after its date. 


(A. D. 828) 


In re CHARLES MIROTZNIK et al. P&S Doc. Nos. 1610 and 1611. Decided Jan- 
uary 15, 1945. 


Supplemental Order—Denial of Petition for Reconsideration 


Petition for reconsideration of order of December 18, 1944, denying appli- 
cants’ applications for licenses under the act, and ordering them to dis- 
continue dealing in live poultry, denied, on the ground that the petition 
fails to raise questions not considered and disposed of in the prior order. 


Mr. Milton E. Sahn, of New York City, for applicants. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


SUPPLEMENTAL ORDER 
On December 18, 1944, an order (3 A.D. 1061) was issued denying 
the applications of Charles Mirotznik, Isidor Rosenberg, and Simon 
Topolsky for licenses under the poultry provisions of the Packers 
and Stockyards Act, 1921 (7 U.S.C. 181 e¢ seg.), and ordering them 
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to discontinue dealing in live poultry in New York City and Newark. 
The applicants have petitioned for reconsideration of the order, and 
asked for oral argument on their petition. As the petition raises 
no questions not considered and disposed of in the order, it is denied. 

Copies hereof shall be served on the applicants and on their counsel 
of record. 


(A. D. 829) 


CLIFFORD McCLENEGHAN v. UNION STocK YARDS COMPANY OF OMAHA (LTD.). 
P&S Doc. No. 1591. Decided January 23, 1945. 


Stockyard Services—Reasonableness of Pens Assignment Method 


Where respondent followed the customary practice of assigning pens to com- 
plainant’s cattle on the basis of the amount of business handled by each 
commission firm, it is concluded, in the absence of evidence to the con- 
trary, that such practice in assigning pens was just, reasonable, and 
nondiscriminatory. 


Failure to Render Reasonable Stockyard Services—Erroneous 
Delivery of Cattle 


Where respondent mistakenly delivered complainant’s cattle to the wrong 
trucker, and thereby caused their mis-delivery instead of returning them 
to his feed yard, it is held, on the basis of the evidence introduced, that 
complainant is entitled to damages in the amount sustained by him. 


Mr. Clifford McCleneghan, of Omaha, Nebraska, pro se. Mr. H. L. Van Amburgh, 
of Omaha, Nebraska, for respondent. Mr. George R. Springborg, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 1940 Ed. 181 et seg.). The complaint, Clifford 
McCleneghan, filed a formal complaint on September 21, 1943, with 
the Packers and Stockyards Division, Office of Marketing Services, 
formerly Office of Distribution, seeking reparation from the re- 
spondent, Union Stock Yards Company of Omaha (Ltd.), Omaha, 
Nebraska, alleging that on September 12, 1943, he shipped to re- 
spondent’s yards 70 head of steers which were consigned to the 
Record Livestock Commission Company for the market of Septem- 
ber 13, 1948. The complainant further alleged that respondent failed 
to provide the Record Livestock Commission Company with pens 
sufficient to permit the sorting and sale of the steers, and that as a 
result of this alleged failure to provide reasonable stockyard services 
the steers could not be sold, and through shrinkage, depreciation in 
value due to a lower market, trucking expense, and feeding charges, 
he was damaged to the extent of $758.81. Complainant further al- 
leged that through error the respondent delivered 10 of his steers 
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to Springfield, Nebraska, instead of returning them to his feed yard 
at Elkhorn, Nebraska, and that respondent also temporarily lost one 


steer in its yards. 

The respondent filed an answer admitting that it had made a mis- 
delivery of 10 head of cattle belonging to complainant and asserting 
that it would entertain any reasonable claim for trucking expense 
and the like incurred by complainant on this account. The respond- 
ent denied, however, that the one steer temporarily lost had been 
lost through its mis-handling, asserting that this steer was either 
lost by complainant or by the Record Livestock Commission Com- 
pany. Respondent further denied that it had failed to furnish rea- 
sonable stockyard services for responuent’s cattle. 

The complainant then filed a reply denying all allegations in the 
answer except those admitting the allegations contained in the com- 
plaint and requesting an oral hearing. 

Pursuant to notice duly given, a hearing was held in Room 306, 
Livestock Exchange Building, Omaha, Nebraska, on October 25, 
1944, before George R. Springborg, an examiner designated by the 
War Food Administrator. The complainant appeared in person 
and Mr. H. L. Van Amburgh appeared for the respondent. 

The only fact upon which the evidence was seriously conflicting 
was whether or not the respondent, through its agents, had received 
notice of the Record Livestock Commission Company’s lack of pens 
to: accommodate complainant’s cattle. On this question of notice, 
Joseph McCleneghan, Jr., owner of the Record Livestock Commis- 
sion Company, testified that on Monday morning, September 13, 
1943, between 7:30 and 8:30 o’clock, he told Willard Tempest, a 
division foreman and overseer for respondent, that he needed more 
pens, and that between 8:00 and 9:00 o’clock he met Dale Thomp- 
son, supervisor for respondent, on the stairway near the chute house 
and told him also that he needed pens. 

While Willard Tempest’s testimony substantially agreed with that 
of Joseph McCleneghan, Dale Thompson testified that McCleneghan 
did not ask him for pens on September 13, 1943. 

After the hearing both parties filed suggested findings of fact, 
conclusions, and order. 

FINDINGS OF FACT 

1. Complainant is an individual whose address is 5552 Decatur 
Street, Omaha, Nebraska. He is engaged in the business of feeding 
livestock at a feed yard in Elkhorn, Nebraska. 

2. Respondent is a corporation operating the Union Stock Yards 
at Omaha, Nebraska, posted as a stockyard subject to the act (9 
C.F.R. 204.1). 

3. On the afternoon of Sunday, September 12, 1943, complainant 
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shipped 70 steers by truck from his feed lot at Elkhorn, Nebraska, 
to respondent’s stockyards at Omaha for sale on commission at the 
September 13, 1943 market by the Record Livestock Commission 
Company, which is owned by complainant’s brother, Joseph Mc- 
Cleneghan. 

4. Complainant’s steers were yearlings, two-year olds, and three- 
year olds and had been purchased by him from various commission 
firms at prices ranging from $13.00 to $14.25 per hundred. When 
purchased, they weighed between 650 and 900 pounds, and com- 
plainant then had them on feed for from three to four months. On 
September 12, 1943, the heaviest steers weighed approximately 1,100 
pounds and the lightest about 300 pounds less. This variation in 
weight and a variation in quality necessitated sorting them for sale. 

5. When the steers arrived at the stockyards, the pens assigned 
to the Record Livestock Commission Company already had been 
filled, so four pens were borrowed by it from the Lindley Livestock 
Commission Company with the understanding that if that firm 
needed the pens in the morning complainant’s steers would be moved 
out. The steers were sorted in the borrowed pens, fed, and shaped 
up for sale on the following morning. No request for additional 
pens was then made of respondent. 

6. Between 7:30 and 8:30 o’clock on the morning of September 
13, 1943, an employee of the Lindley Livestock Commission Com- 
pany advised Joseph McCleneghan that the four pens were needed 
and that complainant’s steers would have to be moved. McCleneghan 
immediately asked Willard Tempest, respondent’s foreman in charge 
of that section of the pens, for more pens, and Willard Tempest 
advised him that when cattle were moved out of Block, 1 or Block 2 
he could use pens there. McCleneghan also asked Dale Thompson. 
respondent’s supervisor, for pens, and Thompson told him that he 
would try later to help him find some. McCleneghan made no fur- 
ther request of any employee of respondent, nor did he try to move 
the steers into Blocks 1 or 2. 

7. Complainant’s steers were moved out of the Lindley Livestock 
Commission Company’s pens about 9:00 o’clock on the morning of 
September 13, 1943, and into a carload and a half-carload pen vacated 
by the Record Livestock Commission Company, which pens were 
too small to permit their proper showing for sale. At that time 22 
pens in Block 2 were available for use by the Record Livestock Com- 
mission Company, and the steers might properly have been shown 
for sale in Block 2. Weighing on Scale 14 that morning began at 
9:20, Bliss & Son immediately weighing three drafts of cattle and 
the Record Livestock Commission Company then weighing 148 cat- 
tle, making still more pens available. 
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8. ‘The steers were worth on the September 13, 1943 market ap- 
proximately $14.00 per hundred. No bid for them was received that 
day. 

9. Between 3:00 and 4:00 o’clock in the afternoon of September 
13, 1943, complainant himself found two larger pens empty in Block 
14 and moved his steers into them for the night. On September 
14, 1943, complainant consigned his steers to Martin Bros. Commis- 
sion Co., which firm received a single unsatisfactory bid. On Sep- 
tember 15, 1943, complainant sorted the steers into 4 pens and con- 
signed them to four different commission firms. Only one bid was 
received that day and it was unsatisfactory. 

10. From September 13, 1943, to September 15, 1943, the market 
price on the steers declined approximately 25 cents per hundred. 
Through trucking, moving, and improper feed, their average loss 
of weight was approximately 50 pounds per head. Complainant paid 
the sum of $51.00 for trucking his cattle to respondent’s stockyards, 
which sum included insurance, $37.80 for returning them to Elkhorn, 
and $53,75 for feed and $3.76 for hay while they were in respond- 
ent’s stockyards. 

11. On the afternoon of September 15, 1943, complainant turned 
his 70 steers over to respondent to be returned to his feed lot at 
Elkhorn. Through an error on the part of respondent, 10 steers were 
taken to Regan, Regan & Hess’ feed yards at Springfield, Nebraska, 
and were there unloaded. The next day they were delivered by 
respondent at its own expense to complainant’s feed lot at Elkhorn. 
By reason of this error, complainant was damaged in the amount 
of 50 cents per hundred on each of the 10 steers, or in the total 
amount of $45.00. 

12. One of the steers was lost at the stockyards on September 
13, 1943, but was subsequently found and returned to complainant 
on September 17, 1943. Respondent was not responsible for the loss 
of this steer and complainant claimed no special damage by reason 
of its loss. 

13. Stockyard companies as a general rule do not have enough 
pens to permit making a regular assignment to all commission firms 
of the maximum number of pens which each may require during 
peak runs. So as a general practice, pens are assigned by stockyard 
companies to commission firms in proportion to the amount of busi- 
ness handled by such firms. The number of pens to be assigned to 
each commission firm is arrived at by applying that firm’s percentage 
of the total business handled by commission firms over a given period 
to the total number of pens available at the stockyard. 

14. The general practice of assigning pens to commission firms 
on the basis of business handled is followed by respondent, and the 
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Record Livestock Commission Company was regularly assigned twelve 
pens, six of which were large or carload pens capable of holding 40 
yearlings each, and six of which were half-carload pens capable of 
holding 20 light cattle each. This was the number of pens the 
Record Livestock Commission Company was entitled to receive on 
the basis of the assignment method employed. 

15. On September 13, 1948, the Record Livestock Commission 
Company had consigned to it for sale between 600 and 650 cattle, 
which was an unusually large run for this firm. 

16. On the morning of September 13, 1943, respondent unlocked 
for the Record Livestock Commission Company, in addition to its 
regularly assigned pens, twelve pens, in Block 18 and three pens in 
Block 4. 


CONCLUSIONS 
The decisive question is whether respondent failed to perform 
any duty required by the act, and if so, whether this failure damaged 
complainant. Section 304 of the act (7 U.S.C. 203) requires a stock- 
yard owner to furnish, upon reasonable request, reasonable stock- 
yard services. Specifically, then the first question is whether the 
respondent, upon receiving a reasonable request for pens, failed to 


furnish a reasonable number of them to the market agency handling 
complainant’s cattle. 

At the time complainant’s steers were trucked to the stockyard 
and turned over to the Record Livestock Commission Company for 
sale, that market agency already had used all of its regularly as- 
signed pens and was forced to borrow four pens from a neighboring 
commission firm to accommodate complainant’s steers. These four 
pens were loaned on condition that if the lending firm should need 
the pens for its own cattle, the pens would be vacated, but the Record 
Livestock Commission Company made no request of respondent on 
that evening nor early the next morning, September 13, 1943, for 
additional pens. The first request for additional pens made of re- 
spondent was made between 7:30 and 8:30 o’clock on the morning 
of September 13, 1943, after the lending firm had demanded the 
return of its pens, and precisely at a time when the morning’s run 
was heaviest. Although the evidence is somewhat conflicting on this 
point, it is concluded that at that time, Joseph McCleneghan asked 
Willard Tempest and Dale Thompson, respondent’s foreman and 
supervisor, respectively, for additional pens and was advised that 
while no pens were then available, there would be some empty pens 
in Block 2 at 9:00 o’clock or shortly before. As a matter of fact, 
some 22 pens in Block 2 were available before 9:00 o’clock, and com- 
plainant’s cattle might have been moved directly into them and there 
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satisfactorily shown for sale. After his conversation with Tempest 
and Thompson, however, McCleneghan admittedly made no further 
effort to secure more pens, although there was nothing in either con- 
versation which reasonably would lead him to believe that respondent 
had assumed sole responsibility for locating pens and moving com- 
plainant’s cattle into them. While Joseph McCleneghan undoubt- 
edly was busy handling that morning’s consignment of cattle, there 
is every reason to believe that respondent’s employees were equally 
busy. The duty imposed upon respondent to furnish reasonable 
stockyard services would hardly seem to require its employees, under 
the circumstances, to hunt McCleneghan up and advise him the pre- 
cise moment when the pens in Block 2 became available. On Sep- 
tember 13, 1943, moreover, respondent unlocked for the Record Live- 
stock Commission Company’s use 15 pens in addition to those regu- 
larly assigned to this market agency. It is concluded that respond- 
ent did not fail in its duty to furnish pens to complainant upon 
reasonable request therefor. 

Section 307 of the act imposes the further duty upon respondent 
to establish and observe just, reasonable, and nondiscriminatory prac- 
tices in respect to the furnishing of livestock services. If it were 
established, therefore, that respondent’s practice of assigning pens 
in its stockyard to the Record Livestock Commission Company was 
unjust, unreasonable, or discriminatory, complainant still would be 
entitled to recover for any damage he sustained because of respond- 
ent’s practice in this respect. Respondent, however, had followed the 
customary practice of assigning pens to all commission firms on the 
basis of the amount of business handled by each, and in the absence 
of any evidence to the contrary, it is concluded that this was a just, 
reasonable, and nondiscriminatory practice. Respondent observed 
this practice in assigning pens to the Record Livestock Commission 
Company, and this market agency had received the number of pens 
to which it was justly entitled. 

There being no showing of a violation of any provision of Section 
304 or Section 307 of the act, with respect to the furnishing of pens 
for respondent’s steers, it is unnecessary to comment upon the amount 
of damages sustained by complainant through the Record Livestock 
Commission Company’s lack of a number of pens adequate to ac- 
commodate his steers. 

That respondent in mistakenly delivering 10 of complainant’s 
steers to the wrong trucker, and thereby causing their mis-delivery 
to Springfield, Nebraska, instead of to Elkhorn, Nebraska, failed to 
furnish reasonable stockyard services, is not controverted. The only 
difficulty on this point is with respect to the amount of complain- 
ant’s damages by reason of respondent’s mistake. While the only 
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evidence introduced on this particular point established that the mis- 
take occasioned a loss of 50 cents a hundred on complainant’s steers, 
there is no evidence exactly establishing the weight of such steers. 
However, the complainant testified that the heaviest steers weighed 
approximately 1,100 pounds and that there was a weight variance 
of 300 pounds between the heaviest and the lightest steer, and both 
parties appear to have agreed that their average weight was 900 
pounds. Complainant was therefore damaged in the amount of 
$45.00 by reason of respondent’s error in delivering his 10 steers. 


ORDER 
Within thirty days from the date of this decision, respondent shall 
pay complainant $45.00 as reparation, with interest thereon at 5 
percent per annum from September 16, 1943, until paid. 
Copies hereof shall be served on the parties by registered mail 
or in person. 


(A. D. 830) 


S. H. Becker ComPpANy v. MATHEW MERCURIO AND CHIcAGo Fruit & VEGETABLE 
EXCHANGE. PACA Doc. No. 4355. Decided January 4, 1945. 


Implied Warranty—Contract of Guaranty—Unlawful Rejection 


Where respondent, Mathew Mercurio, purchased a carload of lettuce from 
complainant on track at Chicago, acting through respondent, Chicago 
Fruit & Vegetable Exchange, as agent, and Mercurio refused to accept 
the shipment on its arrival at Youngstown, Ohio, on the alleged ground 
that the produce was not of the kind, quality, and grade called for, and 
that it was not fit for human consumption, and complainant delivered 
an invoice to Mercurio’s agent, bearing the statement “payment guaran- 
teed,” it is held: (1) where a buyer has examined goods, there is no 
implied warranty as to defects which such examination ought to have 
revealed; (2) there was neither consent nor consideration to support a 
guaranty of payment; (3) Mercurio’s rejection was without reasonable 
cause, and (4) reparation should be awarded complainant in the amount 
of the unpaid purchase price of the produce. 


. Henry T. Spiegel, of Chicago, Illinois, for complainant. Mr. Louis Gelb- 
man, of Youngstown, Ohio, for respondent Mathew Mercurio. Harvey 
Berkowitz, dba Chicago Fruit & Vegetable Exchange, of Chicago, Illinois, 
pro se. Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

In this complaint filed July 23, 1943, under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et. seq.), 
by the complainant, S. H. Becker, doing business as S. H. Becker 
Company, damages are claimed against the respondents, Mathew 
Mercurio and Harvey Berkowitz, trading as Chicago Fruit & Vege- 
table Exchange, in connection with the sale and purchase of a car- 
load of lettuce. It is alleged that Mathew Mercurio purchased the 
lettuce, acting through Chicago Fruit & Vegetable Exchange, as 
agent, after inspection of the lettuce in the car on track at Chicago. 
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The shipment was refused by Mercurio on arrival at Youngstown, 
Ohio. 

The respondents filed separate answers to the complaint. Mathew 
Mercurio admits the purchase but denies that complainant delivered 
the kind, quality, and grade of lettuce called for in the contract and 
contends that the lettuce was not fit for human consumption, which 
fact was well known to complainant and the Chicago Fruit & Vege- 
table Exchange at the time of purchase. 

The Chicago Fruit & Vegetable Exchange admits that it acted as 
broker in the transaction, but denies that it guaranteed payment of 
the price by Mercurio or that it violated Section 2 of the act. 

The parties have waived a formal hearing, and in lieu thereof, 
have submitted evidence in accordance with the shortened pro- 
cedure (7 CFR, Cum. Supp., 47.37). 

The report of investigation was served on the parties by registered 
mail on April 6, 1944. 

Complainant states that on June 10, 1943, Walter Gillarde, of the 
Chicago Fruit & Vegetable Exchange, inquired about a carload of 
lettuce for a customer at Youngstown, Ohio, and was informed by 
complainant that car PFE 97810 was then on track at Chicago; 
that Gillarde said he would inspect the load and thereafter, on the 
same day, reported that he had noticed plenty of tip burn, but on 
account of the low price, his customer would take the shipment; that 
the lettuce was then invoiced to Mercurio on the basis of inspection 
and acceptance on track at Chicago, at a price delivered to Mercurio 
at Youngstown; that the words “payment guaranteed” were placed 
on the signed invoice, and the original thereof was forwarded to 
Mercurio, but were eliminated from the copy at the time of its de- 
livery to Gillarde; that the car was promptly diverted from Chicago 
to Mercurio at Youngstown who wired complainant on June 14 that 
he could not use the shipment because inspection showed considerable 
decay and slime. The car was then rediverted to Pittsburgh where 
the shipment was abandoned to the railroad. 

Harvey Berkowitz states that the original invoice containing the 
endorsement, “payment guaranteed,” was signed by Gillarde in the 
belief that he was merely signing an acknowledgment of purchase 
and did not discover the error until later when his attention was 
called to the provision on the copy, which he then crossed out. The 
report of investigation contains a similar statement (Ex. 8) by Gil- 
larde. 

Mathew Mercurio states that the price was 50 cents per crate, 
rather than $1 per crate, below the market price for good quality 
lettuce; that Gillarde either did not inspect the lettuce on track at 
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Chicago or falsely reported the results of his inspection to Mercurio; 
that Gillarde represented that the lettuce was free from slime, of 
good quality, and that there was only slight tip burn, whereas, on 
arrival of the car at Youngstown, inspection disclosed that there was 
excessive tip burn and that the lettuce was also affected by soft rot 
to the extent shown by the inspection certificate issued by the Rail- 
road Perishable Inspection Agency. Mercurio charges Gillarde with 
fraud, complains that he had no opportunity to cross-examine Gil- 
larde, and contends that the Chicago Fruit & Vegetable Exchange is 
liable to complainant. 

The inspection certificate of the Railroad Perishable Inspection 
Agency recites that inspection was made at 9:10 a.m., June 14; that 
the temperature at both top and bottom of the load was 37°; and 
that from 15 to 30 percent of the heads showed tip burn and mar- 
ginal browning and from 10 to 12 percent of the heads were af- 
fected by slimy soft rot following tip burn. 

FINDINGS OF FACT 

1. Complainant is an individual, doing business as S. H. Becker 
Company, at Chicago, Illinois. 

2. Respondent Mathew Mercurio is an individual engaged in the 
business of buying and selling perishable agricultural commodities 
at Youngstown, Ohio. During all of the times covered by the com- 
plaint he was licensed under the act. 

3. Chicago Fruit & Vegetable Exchange is a trade name under 
which Harvey Berkowitz, an individual, is engaged in the business 
of buying and selling perishable agricultural commodities for others 
at Chicago, Illinois, and at the time the transaction hereinafter de- 
scribed took place was licensed under the act. 

4. On June 10, 1943, respondent Mathew Mercurio, acting through 
his agent, Chicago Fruit & Vegetable Exchange, inspected the let: 
tuce in car PFE 97810, then on track at Chicago and purchased the 
lettuce at the agreed price of $4.50 per crate for 221 crates of size 
5’s “Special Pak” lettuce, and $3.75 per crate for 97 crates of size 
6’s “Special Pack” lettuce, totaling $1,358.25, less freight and other 
transportation costs totaling $506.35, making the net sale price 
$851.90 delivered to respondent Mathew Mercurio at Youngstown, 
Ohio, plus a brokerage charge of $25 due the Chicago Fruit & Vege- 
table Exchange, which amount was included in the invoice. 

5. Following the inspection and purchase of the carload of let- 
tuce at Chicago, the car was forwarded to respondent Mathew Mer- 
curio at Youngstown, Ohio. Payment of the price was to have been 
made by said purchaser by the honoring of ¢ a draft drawn by com- 
plainant for such purpose. 

6. The carload arrived at Youngstown, Ohio, on June 14, 1943. 
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Respondent Mathew Mercurio inspected the lettuce and refused to 
accept the shipment and pay the price, and promptly notified the 
Chicago Fruit & Vegetable Exchange of his refusal to accept, stating 
that he had bought lettuce represented to be free from slime, whereas 
inspection showed that 25 percent of the heads were affected by 
slime. 

7. Thereafter complainant caused the car to be diverted to Pitts- 
burgh for resale of the shipment but it was then abandoned to the 
railroad. 

8. The complaint was filed July 23, 1943, which was within nine 
months from the date on which the cause of action accrued. 


CONCLUSIONS 

The rule of law applicable to the facts in this proceeding is that 
when a buyer has examined the goods, there is no implied warranty 
as to defects which such examination ought to have revealed. Uni- 
form Sales Act, Section 15; Richman & Samuels, Ine. v. M. Shore 
& Co., Ine., 8. 39, PACA Docket No. 68; Riley-McFarland Co., Ine. 
v. Sotirakopulos Bros., 8. 223, PACA Docket No. 236; Ganesville 
Potato Grower’s Cooperative Association, Inc. v. William Evzovetch, 
1 A.D. 182; The 8S. A. Gerrard Company v. Ritter & Company et al., 
2 A.D. 764. 

According to complainant’s statement on the subject of the claimed 
guaranty, he “realized he was selling a car of lettuce of an inferior 
grade” and .“sought to protect his interests by inserting a clause 
‘Payment Guaranteed’” on the invoice. This statement, together 
with that of Gillarde’s, fails to show such an assent by Berkowitz, 
based on a consideration, as is necessary to create a contract of 
guaranty. Guaranty, 24 Am. Jur. 34; William Deering & Co. v. 
Mortell, 21 §.D.159, 110 N.W. 86, 16 L.R.A. (N.S.) 352 (1906) ; 
Kuske v. Jenne, 174 Minn. 484, 219 N.E. 766 (1928). 

It is believed that Mercurio’s charges of fraud and breach of duty 
against the Chicago Fruit & Vegetable Exchange are not established 
by the evidence but, in any event, the fraud or negligence of Mer- 
curio’s agent alone would not vitiate Mercurio’s obligation to com- 
plainant. The charge of conspiracy made against the complainant 
and the Exchange in a letter from Mercurio’s attorney is not sup- 
ported by any proof. Since Mercurio employed an agent to inspect 
the lettuce and thereafter purchased the load on the basis of track 
acceptance at, Chicago, he must pay the price. 

The additional amount of $25 claimed by complainant is described 
in complainant’s invoice as “brokerage” due the Chicago Fruit & 
Vegetable Exchange. Respondent in his answer admits this item 
was to be included in the total amount of $876.90 to be paid. 
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It is concluded that the rejection of the shipment by Mercurio was 
without reasonable cause and violated Section 2 of the act. Repara- 


tion should be awarded complainant against Mercurio in the amount ° 


of the unpaid price, with interest. The complaint should be dis- 
missed as to the respondent Harvey Berkowitz, doing business as 
the Chicago Fruit & Vegetable Exchange. The facts should be 
punished. 

ORDER 

Within 30 days from the date of this decision, the respondent 
Mathew Mercurio, shall pay to complainant, as reparation, $876.90, 
with interest thereon at 5 percent per annum from June 14, 1948, 
until paid. 

The facts and circumstances, as set out herein, shall be published. 

The complaint as to Harvey Berkowitz, doing business as the 
Chicago Fruit & Vegetable Exchange, is dismissed. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 831) 


PACA Doc. No. 4351.* Decided January 6, 1945. 
Stay Order Pending Petition for Reconsideration 


Order of December 11, 1944, awarding reparation to complainant against one 
respondent and dismissing the complaint against the other respondent, 
stayed, pending decision on petition for reconsideration. 


Mr. Joseph L. Nathanson, of Minneapolis, Minnesota, for complainant. Re- 
spondents, pro se. Smith & Sehm, of St. Paul, Minnesota, for respondent. 
Mr. Raymond L. Dillman, Examiner. 

Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 
trator. 

SUPPLEMENTAL ORDER—STAY ORDER 
By order dated December 11, 1944,t in the proceeding described 

above, under the Perishable Agricultural Commodities Act, 1930 

(7 U.S.C. 1940 ed. 499a e¢ seg.), complainant was awarded repara- 

tion against the respondent * * * and the complaint against the 

respondent * * * was dismissed. On December 30, 1944, * * * filed a 

petition for reconsideration. In accordance with the rules of practice 

(7 CFR, Cum. Supp., 47.41(b)), and to provide sufficient time for 

the service of such petition, the filing of an answer thereto, and con- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
13 A.D. 1091.—Ed. 
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sideration thereof, the order of December 11, 1944, is hereby stayed 
pending the decision on the petition for reconsideration. 

This order shall be served on the parties by registered mail or 
in person. 


(A. D. 832) 
PACA Doc. No. 4415.* Decided January 8, 1945. 


Stay Order Pending Petition for Reconsideration 


Order of December 15, 1944, awarding reparation to complainant, stayed, 
pending decision on respondent’s petition for reconsideration. 


Complainant, pro se. Mr. Louis Gelbman, of Youngstown, Ohio, for respondent. 
Mr. F. W. Woodley, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
SUPPLEMENTAL ORDER—STAY ORDER 


By order dated December 15, 1944,+ in the proceeding described 
above, under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C. 1940 ed. 499a et seg.), complainant was awarded repara- 
tion against the respondent for the rejection without reasonable 
cause of a carload of tomatoes. This was a default proceeding. In 
a petition dated December 21, 1944, * * * respondent, requests a 
reconsideration of the proceeding. In accordance with the rules 
of practice (7 CFR, Cum. Supp., 47.41(b)), and to provide suffi- 
cient time for consideration of the petition for reconsideration 
and respondent’s answer thereto, the order of December 15, 1944, 
is hereby stayed, pending the decision on the petition for reconsidera- 
tion. 

This order shall be served on the parties by registered mail or in 
person. 


(A. D. 833) 


STEEL City Fruir COMPANY v. MONHEIM’s WHOLESALE Propuce. PACA Doc. 
No. 4347. Decided January 15, 1945. ‘ 


F. O. B. Shipping Point—Risk of Loss—Delay in Transit— 
Rejection of Shipment—Damages 


Where buyer of car of cantaloups claimed an agreement that he was not to 
bear loss due to delay in transit but the evidence showed that the sale 
was f.o.b. shipping point and was made on the seller’s’ market, the supply 
was short, the demand good, and documents and other circumstances were 
inconsistent with the buyer's claim, it is held that the buyer’s rejection 
of the cantaloups on the ground of decay, due to delay in transit, was 
unjustified, and complainant is awarded reparation in the amount of the 
purchase price of the commodity, including precooling expense. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
t3 A.D. 1098.—Ed. 
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Suitable Shipping Condition—Delay in Transit—Preponderance of Evidence— 
Mere Right of Inspection as not Implying Right of Rejection 


Where the testimony of witnesses for both parties showed that the parties 
would expect the cantaloups to be overripe after a delay in transit of 
five days, as it occurred in this case, and that complainant bought the 
cantaloups for himself after inspection at shipping point, but respondent 
failed to obtain destination Government inspection, it is held that the 
preponderance of the evidence indicates that the very large amount of 
the decay in the fruit was due tb the delay rather than to a lack of suit- 
able shipping condition, and that the mere right of inspection does not 
imply any right of rejection. 


. Harvey A, Miller, of Pittsburgh, Pennsylvania, for complainant. Mr. Ben 
F. Bortz, of Uniontown, Pennsylvania, for respondent. Mr. Rogers N. 
Robinson, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

The complainant, Steel City Fruit Company, filed a formal com- 
plaint on September 23, 1943, under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), against the 
respondent, Esther Monheim, doing business as Monheim’s Whole- 
sale Produce. Damages are claimed based upon the alleged rejection 
by respondent of a carload of cantaloups. 

Respondent answered admitting the purchase of the cantaloups at 
a price f.o.b., California shipping point, but alleging that such pur- 
chase was subject to respondent’s right of inspection and acceptance 
on arrival of the shipment at Uniontown, Pennsylvania; that the 
condition of the cantaloups on arrival at Uniontown were such that 
they “were unsalable and unfit for human consumption;” that re- 
spondent refused to-accept the shipment because of such condition, 
and denies that the rejection was unlawful. 

A copy of the report of investigation was served on complainant 
by registered mail on February 16, 1944, and a copy of the report of 
investigation and a copy of the complaint were served in like manner 
on respondent on February 18, 1944. 

An oral hearing was held in Uniontown, Pennsylvania, on July 7, 
1944. At the hearing the principal witness for the complainant was 
Mr. Lewis Barkowitz, owner of the Steel City Fruit Co., Inc., and 
the principal witness for the respondent was Mr. Cy Monheim, the 
buyer for Monheim’s Wholesale Produce Co. The uncontroverted 
testimony of these witnesses established the facts set forth below 
in the Findings. The respondent in her testimony denied receiving 
the invoice described in Finding of Fact No. 7 and denied that it 
correctly recites the agreement. 


s 
FINDINGS OF FACT 


1. The complainant is a partnership consisting of Lewis Barko- 
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witz and Belle Barkowitz, doing business as Steel City Fruit Com- 
pany, whose place of business is 315 Fruit Exchange Building, 21st 
and Penn Avenues, Pittsburgh, Pa. 

2. The respondent is Esther Monheim, who does business as 
Monheim’s Wholesale Produce, and who is licensed under the Per- 
ishable Agricultural Commodities Act. 

3. On June 21, 1943, Mr. Cy Monheim, representing Monheim’s 
Wholesale Produce, purchased a carload of “Delight” brand canta- 
loups from the Steel City Fruit Co., complainant, while the car 
was in transit, having left Brawley, California, on June 19, 1948, 
in the course of transport by rail to the Steel City Fruit Co. in 
Pittsburgh. 

4, On June 21, while Mr. Monheim was in the complainant’s 
office, the complainant called the railroad by telephone and orally 
requested the diversion of the car from Pittsburgh to the respondent 
at Uniontown, Pa. This oral request was confirmed by later corre- 
spondence with the railroad. Mr. Cy Monheim knew that the car 
was in transit at the time of purchase. 

5. On June 21, 1948, Mr. Barkowitz executed and initialed a 
memorandum of sale or sales ticket showing the agreed price of $7 
per crate for Jumbo 45’s and $6.50 per crate for Jumbo 36's and 
standard 45’s, plus $20 precooling, f.o.b. California. The duplicate 
of the sales ticket was handed to Mr. Monheim while he was in the 
complainant’s office at the time of the transaction and he understood 
that, in accordance with this sales ticket, respondent was to pay the 
freight and precooling expense. 

6. On June 21, 1943, complainant invoiced the car of cantaloups, 
being car No. PFEX 28582, to respondent, showing the total price 
of the 66 crates of Jumbo 45’s @ $7, the 240 crates of Jumbo 36’s 
cantaloups @ $6.50 per crate, and the 7 crates of standard 45’s @ 
$6.50 to be $2,067.50 for the 313 crates. In addition, there was added 
to this figure an amount of $20 to cover precooling cost for a total 
amount of $2,087.50. This invoice carried the notation “F.O.B 
SHIPPING POINT” and a further note which reads as follows: 
“Due to the present emergency and irregularity of railroad schedules, 
we cannot be responsible for any delay that may accrue on above 
car.” This invoice was mailed to the respondent on. June 21, 1943. 
No objection or exception was taken thereto by the respondent. 

7. On June 30 and July 1, 1943, Mr. Cy Monheim called the com- 
plainant in Pittsburgh on the telephone several times, stating that 
the car had not arrived in Uniontown and requesting that it be 
traced. On July 2, Mr. Monheim visited the complainant’s office 
and later in the day called the office on the telephone to inquire 


about the car. 
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8. On July 2, at 11:22 a.m., the respondent sent the complain- 
ant the following wire: “CAR LOPES NOT IN DIVISION 
FREIGHT OFFICE CANNOT LOCATE CAR AT ANY POINT 
SUGGEST YOU TRY TO LOCATE CAR AND DIVERT 
PITTSBURGH TO YOURSELF TOO LATE TO DO US ANY 
GOOD HERE NOW WILL GIVE YOU ALL SUPPORT I 
CAN” 

9. The car PFEX 28582 containing Delight brand cantaloups 
arrived in Uniontown, Pa., on July 3 and was delivered to the 
respondent by the railroad. Cy Monheim inspected the car on July 
3-and rejected it, on account of spoilage, the same day. 

10. After the car of cantaloups was rejected by the respondent, 
the railroad shipped it to Pittsburgh and dumped the same on or 
about July 7 as a total loss due to the decayed condition of the fruit. 

11. Normal travelling time from Brawley, California, to desti- 
nation in Uniontown is about 8 or 9 days, but it took this car 14 
days to make the trip, or a period of about 5 or 6 days beyond the 
regular normal transportation time. 

12. The delay of 5 or 6 days in arrival of the car caused a large 
percentage of the cantaloups to be overripe and spoiled. 

12. The respondent has failed to pay the complainant the pur- 
chase price of the car. 

14. A formal complaint was filed on September 23, 1943, within 
nine months after the alleged cause of action accrued. 


CONCLUSIONS 

From the foregoing facts, it will be seen that both the sales ticket 
and the invoice carried the notation that the car was sold “FOB 
Shipping Point” and the respondent admitted that the understand- 
ing was that Monheim’s Produce Company, the buyer, was to be 
responsible for the freight and precooling expense. On these facts 
alone, there is a familiar rule of the law of sales that it is to be pre- 
sumed, when the buyer pays the freight, that title passes at the time 
of shipment and the risk of loss is on the buyer. Section 46.29 of 
the regulations under the Perishable Agricultural Commodities Act 
(6 F.R. 3493 et seg.) provides that unless otherwise defined, “the 
term ‘f.o.b.’ (for example, ‘f.o.b. Laredo Tex.’, or even ‘f.o.b. Cali- 
fornia’) shall be deemed to mean that the commodity quoted or sold 
is to be placed free on board the car or other agency of through 
land transportation at shipping point, in suitable shipping condition 
(see definitions of ‘suitable shipping condition’, paragraphs (j) and 
(k) of this section) and that the buyer assumes all risks of damage 
and delay in transit not caused by the shipper, irrespective of how 
the shipment is billed. The buyer has the right of inspection at 
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destination before the goods are paid for, but only for the purpose 
of determining that the produce shipped complied with the terms 
of the contract or order at time of shipment subject to the provision 
covering suitable shipping condition. This right of inspection does 
not convey or imply any right of rejection by the buyer because of 
any loss, damage, deterioration, or change which has occurred in 
transit.” (Italics supplied.) 

True it is, that Mr. Monheim testified that the words f.o.b. Cali- 
fornia did not imply that the buyer would be responsible for damage 
due to delays in transit, but we are not warranted in giving any 
weight to his personal definition in view of the testimony and very 
clear documentary evidence (including the invoice) in this case. 
The complainant’s account of the transaction, including the condi- 
tions that prevailed at the time, the diversion of the car, the issu- 
ance of the sales ticket, and mailing of the invoice is supported in 
part by documentary evidence and is plausible and in accordance 
with normal business practice. 

Looking at the respondent’s version of the transaction, it is as- 
suredly conceivable that he insisted that the sale be made on condi- 
tion that he could reject the car for spoilage in transit, but the bal- 
ance of probabilities is against him, in view of the fact that uncon- 
tradicted testimony shows that this was a seller’s market, that he 
was purchasing a product in good demand at a time when the sup- 
ply was short. 

Another very significant fact, brought out at the hearing was 
that Cy Monheim made numerous phone calls to the complainant in 
Pittsburgh on or about July 1, and that he called in person at the 
complainant’s office in Pittsburgh on July 2 to inquire as to the 
whereabouts of this car of cantaloups. This conduct on the part 
of the respondent is a very strong indication that Cy Monheim was 
well aware that the risk incident to delay in transit was to be borne 
by respondent. His explanation that he went to all this trouble 
just “to help him (meaning Barkowitz) out” is not at all convincing. 
Accordingly, since the risk of deterioration in transit was on the 
buyer, it is clear that he was not justified in rejecting the shipment 
because of such loss. J. PR. Paxton v. Belzer Fruit Co., PACA 
Docket No. 2168, S 1478; Sgobel & Day Company v. National Fruit 
Company, PACA Docket No. 2788, S 2101; 7’om Sawyer and Son v. 
Paskoff Brothers & Company, 2 A.D. 345. 


The only other question in the case is whether the respondent had 


a right to reject the car because it was not in suitable shipping con- 
dition at the time of sale. Suitable shipping condition, as defined 
in Section 46.29 (j), supra, means that the commodity shall be in a 
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condition which, when handled under normal transportation service 
and conditions, will be delivered without abnormal deterioration at 
the point of destination. 

On this point the evidence is not as clear as it might have been, 
since no Government inspection was obtained at the time of sale or 
at a convenient point in transit, by the respondent as was testified 
could have been made. Perhaps it is fair to assume, since he did 
not request such inspection, that he was content to rely on the repu- 
tation of the shipper and the brand, in view of the fact, as we have 
found, that he knew, or at least should have known, that he could 
not reject for loss due to delay in transit, in view of the terms of 
the contract. 

The complainant offered in evidence an affidavit from the presi- 
dent of the company that shipped the cantaloups from Brawley and 
another affidavit from the complainant’s agent there, dealing with 
the condition of the car. Such affidavits are admissible under the 
shortened procedure, but they are not admissible when a hearing is 
held because the respondent has no opportunity to cross examine. 
The complainant offered to obtain depositions from these men. The 
obtaining of these depositions has not been considered necessary, 
however, because the testimony from the principal witnesses on both 
sides is to the effect that they would expect the car to be overripe 
after such a delay as occurred in this case. This evidence, in conjunc- 
tion with the fact that the complainant had originally bought the car 
for himself, after it had apparently passed inspection by his agent 
in California, and with the fact that the respondent failed to obtain 
a Government inspection at the destination so as to’provide unbiased 
evidence as to the exact extent of deterioration in the whole car, is 
sufficient to warrant the statement that a preponderance of the evi- 
dence supports the conclusion that what deterioration existed, was 
the result of the delay in transit, rather than the defective condition 
of the produce at the time of sale. 

It is finally concluded, therefore, that respondent’s rejection of 
the car was without reasonable cause and in violation of section 2 
of the act. Reparation should be awarded complainant in the amount 
of the purchase price of the car, plus precooling expense and interest. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $2,087.50 with interest thereon at 
five percent per annum from July 8, 1948 until paid. 
The facts and circumstances, as set forth herein, shall be published. 
Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation, and 
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as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 834) 


SAMUEL STERN & Son v. EUGENE L. Duvatt & Son. PACA Doc. No. 4329. De- 
cided January 16, 1945. 
Failure to Pay Purchase Price—Acceptance—Federal Inspection 


Where the Federal inspection certificate tends to show that the cabbage in- 
spected was not in accordance with the contract specifications, but the 
record does not show that the inspection covered only the cabbage in 
question, it is held that since respondent failed to prove that it condi- 
tionally accepted the produce, its refusal to pay the purchase price of 
the cabbage was unjustified, and therefore, regen should be awarded 
complainant. 


Evidence—Burden of Proof a3 to Conditional Acceptance 


The burden of proof lies upon respondent to prove its allegation that it con- 
ditionally accepted the produce purchased by it. 


Mr. Adolph Stern, of Vineland, New Jersey, for complainant. Mr. Harry Adler, 
of Bridgeton, New Jersey, for respondent. Miss Rufe D. Edwards, Ex- 
aminer. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

PRELIMINARY STATEMENT a 

On November 12, 1943, the complainant, Oswald Stern, trading 
as Samuel Stern & Son, filed a complaint under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), 
alleging that the respondent, Eugene L. Duvall & Son, has failed 
to pay the total contract price of a shipthent of cabbage purchased 
by the respondent from the complainant. The complainant alleges 
that on June 24, 1943, it sold to the respondent, 376 boxes of cab- 
bage at $1.50 per box, or for the total sum of $564, f.o.b., South 
Vineland, New Jersey; that the respondent, through its agent, Wil- 
liam F., Spencer, acc epted the cabbage, but has paid only $107.59 of 
the agreed price; and that the respondent now owes the complainant 
the balance of $456.41. 

The respondent, in its answer, denies that the complainant deliv- 
ered to the respondent, cabbage of the kind, quality, and grade 
ordered by the sn and alleges that the respondent agreed 
to - paren 85 percent U. S. No. 1 grade average green cabbage, the 

‘ates to weigh 45 sulieili a each. The respondent further alleges that 
the contract was not in writing; that the cabbage delivered by the 


complainant averaged 25 pounds per crate net, and to enforce this 
contract would be effecting a sale of cabbage in excess of the ceiling 
price set by the Office of Price Administration in regulation MPR 
376; and that the respondent has turned over to the complainant 
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$107.59, the amount the respondent received on the resale of the cab- 
bage for the complainant’s account. 

The complainant admits that the buyer asked for cabbage which 
would weigh 40 pounds per crate, but denies that there was any dis- 
cussion as to the quality. Complainant contends that William 
Spencer, respondent’s agent, was told to return the cabbage if it 
were unfit. Complainant states that the respondent accepted the cab- 
bage upon its arrival, and its later rejection was in violation of the 
act. The affidavit of Morris Ponser was submitted by the complain- 
ant. Ponser states that he sold the cabbage involved in this case to 
the complainant, and that it was of good grade and averaged 40 
pounds per box. 

There was offered in evidence on behalf of the respondent the 
affidavit of William Lee Duvall, one of the partners of respondent 
company, who states that after the cabbage was refused by re- 
spondent’s purchaser, Safeway Stores of Washington, D. C., it was 
trucked back to Baltimore; that the complainant refused to instruct 
the respondent as to the disposition of the cabbage; that it was Fed- 
erally inspected, which inspection showed that the net weight average 
per crate was 31 pounds, the heads of cabbage weighing 114 to 3 
pounds, mostly 134 to 214 pounds, with 65 percent poorly trimmed; 
that after the inspection, and in order to mitigate losses, the re- 
spondent resold the cabbage at Baltimore at the best obtainable price ; 
and that the net returns from the resale amounted to $107.59, which 
amount was immediately sent to the complainant. William F. 
Spencer, the agent of respondent who negotiated the sale between 
the complainant and the respondent, states in an affidavit that he 
purchased from the complainant the load of cabbage involved in 
this case upon the condition that it be of good quality, 85 percent 
U.S. No. 1 grade, and weigh no less than 40 pounds per crate net 
or 45 pounds gross; that when the cabbage was delivered, he in- 
spected it and found it was not up to the contract specifications; 
that he immediately called the complainant on the telephone and 
advised him that the cabbage was unsuitable; that it was then agreed 
between himself and complainant for the respondent to send the 
cabbage to its purchaser and if it were not accepted and a loss re- 
sulted, the complainant would stand the loss; that respondent’s pur- 
chaser, Safeway Stores, refused the cabbage; that the complainant 
was so notified but refused to give instructions claiming the cab- 
bage belonged to the respondent; and that the complainant was told 
that the cabbage would be resold for the complainant’s account so 
as to mitigate losses. The affidavit of Karl Duvall, an employee of 
respondent tends to support the contentions of William F. Spencer. 
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Mr. George Langenfelder, a wholesale commission merchant, states 
in an affidavit that on June 25, 1943, he resold the cabbage which 
he was advised had been rejected by Safeway Stores; that he recalls 
the cabbage was of inferior quality; and that the proceeds of the 
resale, less expenses, amounted to $107.59. 

There were offered in evidence on behalf of the complainant, the 
affidavits of Oswald Stern, Robert Facemeyer, and Frank Lo Biondo. 
Mr. Stern states that at the time the respondent purchased the cab- 
bage involved in this case, the respondent also purchased 50 pack- 
ages of cabbage from another seller, which were loaded on the same — 
truck as the cabbage purchased from the complainant. Mr. Stern 
further states that the inspection report is incorrect in that the 
license number of the truck is not set forth correctly, the invoice load 
is set out as 351, where as a matter of fact, there were 421 packages, 
and the average weight of the packages seems to be incorrect. Mr. 
Facemeyer states that he is a truck driver in the employ of Lo 
Biondo Brothers Motor Express, Inc., and that on June 24, 1948, 
he delivered a load of cabbage consisting of 421 boxes to the Safe- 
way Stores in Washington, D. C. Mr. Facemeyer further states 
that when he arrived at the Safeway Stores, 20 to 35 boxes from 
the extreme rear of the truck were unloaded; that these boxes were 
inspected by the receiving clerk of the Safeway Stores: that upon 
the basis of this inspection, the cabbage was rejected by Safeway 
Stores; that he then trucked the cabbage back to Duvall at Balti- 
more; and that Duvall instructed him to take the load which con- 
sisted of 421 boxes to the Farmers’ Market in Baltimore. Mr. Face- 
meyer states that he is certain none of the cabbage, consisting of the 
371 boxes loaded in the front part of the truck, was examined or 
taken off by either the representative of the Safeway Stores or by 
Duvall. Mr, Frank Lo Biondo states that on June 23, 1943, he re- 
ceived a telephone call from William F.. Spencer instructing his com- 
pany to pick up part of a load of cabbage in South Vineland, New 
Jersey, and to pick up the remainder of the load of cabbage at 
Cedarville, New Jersey. Mr. Lo Biondo further states that 371 
boxes of cabbage were loaded in the truck, first in South Vine 
land, New Jersey, and 50 boxes of cabbage from Cedarville were 
loaded on the back of the truck to complete the load which was then 
trucked to Washington, D. C.; and that when the driver returned 
from his trip, he stated that the load was refused by Safeway Stores, 
that he was ihstructed by Duvall to take the load from Washington 
to Duvall’s place in Baltimore, and that when he took the load to 
Duvall’s warehouse, he was then instructed to take it on to the Farm- 
ers’ Market in Baltimore. Mr. Lo Biondo further states that on 
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June 24, 1943, the driver received a receipt from Eugene L. Duvall, 
signed by Lee Duvall, showing the 50 crates of cabbage and 371 
crates of cabbage as two separate lots. 

Since the amount claimed as damages in the complaint does not 
exceed $500, no oral hearing was held and evidence was submitted 
in writing. The report of investigation was served on the parties 
on November 30, 1943, in accordance with the applicable rules of 
practice (7 CFR, Cum. Supp., 47.24). 


FINDINGS OF FACT 


-1. The complainant is an individual whose address is Grant Ave- 
nue, South Vineland, New Jersey. 

2. The respondent is a partnership composed of Eugene L. Duvall 
and William Lee Duvall, whose address is Laurel, Maryland. The 
respondent was licensed under the act at the time of the transaction 
involved herein. 

3. On June 24, 1943, the respondent purchased by telephone from 
the complainant, 276 boxes of cabbage to weigh approximately 40 
pounds net each, at the agreed price of $1.50 per box, f.o.b., South 
Vineland, New Jersey. The total purchase price was $564. 

4. The sale was negotiated between the respondent and the com- 
plainant by respondent’s agent, William F. Spencer, a broker of 
Fairton, New Jersey. Spencer and Earl Duvall, an employee of 
respondent, inspected the cabbage and shipped it to Washington, 
D. C. 

5. ‘The respondent accepted the shipment of cabbage but has paid 
the complainant only $107.59 of the purchase price, and there re- 
mains $456.41 due and owing the complainant. 

_ 6. The cabbage was shipped from South Vineland, New Jersey, 
in interstate commerce to Washington, D. C., and then to Baltimore, 
Maryland. 

7. The formal complaint was filed on November 12, 1948, which 
was within nine months after June 19438, when the cause of action 
accrued, 


CONCLUSIONS 
The respondent accepted the cabbage involved in this case, but 
alleges the respondent did so on the condition that the complainant 
would stand any loss if respondent’s purchaser rejected the cab- 
bage. The burden of proving this allegation is on the respondent 
(Gilliland & Co. vy. San Antonio Commission Co., 2 A.D. 492, 494), 
and respondent has failed to sustain this burden. The fact that the 
contract was not in writing furnishes no defense since respondent’s 

agent received and accepted the shipment. 
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The Federal inspection certificate issued on June 25, 1943, tends 
to show that the cabbage inspected was not up to the contract speci- 
fications in that it did not average 40 pounds per crate net. How- 
ever, there is not sufficient proof in the record to show that this 
inspection covered the cabbage, and only the cabbage purchased by 
the respondent from the complainant. In fact, the record includes 
the affidavit of the truck driver who trucked the cabbage and he 
states that the shipment not only included the cabbage involved in 
this proceeding but another lot of cabbage consisting of 50 crates. 
Therefore, it must be held that respondent was. not justified in re- 
fusing to pay the total contract purchase price of the cabbage pur- 
chased by the respondent from the complainant. Such refusal is a 
violation of section 2 of the act, for which reparation should be 
awarded the complainant from the respondent, with interest, and 
the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $456.41, with interest thereon at 5 per- 
cent per annum from June 24, 1943, until paid. 


The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the. parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 835) 


HAINES City Citrus Growers ASSOCIATION v. THOS. CArto Sons, Inc. PACA 
Doc. No. 4397. Decided January 22, 1945. 


Suitable Shipping Condition—Unlawful Rejection—Damages 


Where complainant sold to respondent a carload of U. S. Combination oranges 
on basis f.o.b., and the fruit conformed with the contract specifications 
at shipping point, but at destination an inspection, restricted to the top 
layer, found 4 percent decay and another inspection of unloaded samples 
showed less than 1 percent decay, it is held that greater weight should 
be given to the shipping point inspection, decay in citrus fruits is 
ordinarily heavier in the upper layers, the oranges were in suitable ship- 
ping condition, respondent’s rejection was without reasonable cause, and 
reparation should be awarded complainant in amount of the difference 
between the contract price and the net amount realized from the auction 
sale. 


F. O. B. Sale—Inspection Certificates—Weight of Evidence 


Where the sale was f.o.b. and the destination inspection was restricted, greater 
weight should be given to the unrestricted inspection certificate issued at 
the point of shipment. 

Suitable Shipping Condition—Warranty 


The warranty of suitable shipping condition arises by implication from the 
use of the term f.o.b. 
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Messrs. Huie & Huie, of Haines City, Florida, for complainant. Messrs Edgert 
and Edgert of Cleveland, Ohio, for respondent. Mr. F. W. Woodley, Ex- 
aminer. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

PRELIMINARY STATEMENT 

On June 24, 1944, Haines City Citrus Growers Association, com- 
plainant, filed a complaint under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seq.), seeking an award 
of reparation against respondent, Thos. Caito Sons, Inc., for the 
alleged rejection without reasonable cause ofa carload of oranges. 

Since the amount claimed as damages is less than $500, the pro- 
ceeding was conducted under the shortened procedure (7 CFR, Cum. 
Supp., 47.37). A report of investigation was served upon complain- 
ant on July 17, 1944, and copies of the complaint and report of in- 
vestigation were served upon respondent on the same day. 

It is alleged in the complaint that on February 15, 1944, com- 
plainant sold to respondent one carload of U. S. Combination grade 
oranges, f.o.b. Haines City, Florida, to be shipped to Cleveland, 
Ohio; that L. A. Bockstahler & Co. acted as agent for both parties 
in negotiatiating the sale; and that oranges of the kind, quality, and 
grade were tendered to respondent at Cleveland, but respondent re- 
fused to accept them. 

Respondent admits the making of the contract but denies that the 
broker was its agent or that the oranges tendered were in strict 
compliance with the contract of sale. Respondent contends that the 
broker, acting as complainant’s representative, orally agreed to abide 
by an inspection to be made at destination, but when the Govern- 
ment inspection at Cleveland showed the oranges out of grade, com- 


plainant refused to recognize respondent’s right to reject. 

To show that the oranges were in accordance with the contract, 
complainant filed as an exhibit to the complaint, a copy of a Gov- 
ernment inspection certificate made at Haines City, Florida, on the 
day of shipment. The inspection was made prior to the loading of 
the oranges in the car. It was found that the grade defects were 


within the tolerance allowed, no decay was present, and the oranges 
graded U. S. Combination. 

In reply to respondent’s statement of facts, complainant denies 
that it agreed to abide by the destination inspection or that the 
broker had authority to do so. Complainant contends that this in- 
spection did not disclose the true condition of the carload because 
it was restricted at respondent’s request to condition factors and to 
the product in the top layer only. Complainant further submits 
that the certificate shows the temperature of the load was 44 degrees 
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at the top and 35 at the bottom, and the probability is that the con- 
dition factor revealed in the top layer would be more unfavorable 
than that at the bottom. 


FINDINGS OF FACT 

1. Complainant is a corporation whose address is Haines City, 
Florida. 

2. Respondent is a corporation whose address is 2 Northern Ohio 
Food Terminal, Cleveland, Ohio. Respondent was licensed under 
the act at the time of the transaction involved herein. 

3. On February 15, 1944, complainant sold to respondent. five 
carloads of U. S. Combination grade pineapple oranges, size 216 
and larger. Only one carload is involved in this complaint. The 
agreed purchase price for this car was $2.75 per Bruce box, f.o.b., 
Haines City, Florida, or a total sum of $1,443.75. L. A. Bockstahler 
& Co. of Cleveland, Ohio, was the brokerage firm which negotiated 
the sale. 

4. On February 23, 1944, complainant shipped from Haines City, 
car BREX 74828 loaded with 525 boxes of pineapple oranges, size 
216 and larger, which graded U. S. Combination. The car arrived 
at Cleveland on February 28, 1944. 

5. Respondent had the oranges inspected on March 1, 1944. The 
Government inspection, which was restricted to the top laver of the 
five layers of boxes, showed an average of 4 percent Blue Mold Rot. 
Respondent rejected the shipment. 

6. Complainant ordered the carload of oranges sold at auction 
in Cleveland. An inspection by the Railway Perishable Inspection 
Agency on March 3, 1944, showed the faces of samples unloaded to 
contain less than 1 percent decay. 

7. Complainant suffered damages in the amount of the difference 
between $1,443.75, the contract price, and $1,311.31, the net amount 
realized from the auction sale, or $132.44, 

8. The complaint was filed on June 24, 1944, which was within 
nine months after the cause of action occurred. 


CONCLUSIONS 

Other than the statements made by the respondent and the denial 
of the complainant, there is nothing in the record to show whether 
an agreement was entered whereby the parties were to rely solely 
upon the outcome of the Government inspection at destination. Re- 
spondent has not sustained the burden of proof. 

The transaction was on an f.o.b. basis. The main question for deter- 
mination is whether there was a breach by complainant of the suit- 


able shipping condition rule which arises here by implication from 
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the use of the term “f.o.b.” See Anonymous. PACA Docket No. 
4303, 3 A.D. 425, 429. Under the U. S. Standards for Citrus Fruits, 
any lot of oranges which grade U. S. Combination shall not con- 
tain more than one-half of 1 percent decay at shipping point. 

The evidence is clear that the oranges graded U. S. Combination 
when shipped. The evidence is conflicting as to the true condition 
of the fruit at destination. The Government inspection of March 1, 
1944, which showed 3 to 5 percent decay, averaging 4 percent, was 
restricted to the top layer only. The Railroad Perishable Inspec- 
tian Agency made an inspection on the same day and found an 
average of 4 percent decay but presumably this was also restricted. 
On March 3, 1944, an inspection by the same agency of samples un- 
loaded for auction sale found that the faces of the samples showed 
less than 1 percent decay. 

Respondent’s theory seems to be that if the carload of oranges 
had an average of more than 3 percent decay at destination, it was 
not in suitable shipping condition. Assuming this to be true for the 
sake of argument, the evidence is not convincing that the oranges did 
exceed this average. In a number of proceedings under the act, it has 
been stated that, where the sale is f.o.b. and the destination inspection 
was restricted, greater weight should be given to the unrestricted 
inspection certificate issued at the point of shipment. San Pat Vege- 
table Company v. Nathan Gilbert & Son, 1 A.D. 589, 591; Thomas 
Bros. v. John Morris, Jr., PACA Docket No. 904, 8. 898; 7'ruck 
Growers Association, Inc. v. L. Alpert, PACA Docket No. 2651, S. 
1827. In L. Maxcy, Inc. v. Schaffer Fruit & Produce Co., PACA 
Docket No. 2721, S. 1851, it was held that decay in citrus fruit is 
heavier in the upper portion of the car than in the lower, and a re- 
stricted inspection at destination showing the fruit to have a total 
of 4 percent deterioration is insufficient proof that the carload, as 
a whole, was not in suitable shipping condition. 

Considering all the evidence, it is concluded that the respondent 
has failed to prove that the oranges tendered were not in suitable 
shipping condition. 

Respondent’s rejection of the oranges was without reasonable cause 
and in violation of section 2 of the act. Reparation should be 
awarded complainant for the damages suffered, with interest, and 
the facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $182.44, with interest thereon at 
5 percent per annum from March 1, 1944, until paid. 
The facts and circumstances as set forth herein shall be published. 
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Copies hereof shall be served upon the parties by resistered mail 
or in person, and, except as to the date of payment of reparation 
and as to service upon the parties, this order shall become effective 
20 days after its date. 


(A. D. 836) 


UniTep Fruit & Propuce ComMpANy v. WESTERN FRUIT Growers, INc. PACA 
Doc. No. 4359. Decided January 27, 1945. 


Lack of Suitable Shipping Condition as Proof of Failure to Deliver 
Commodity in Accordance with, Contract—Damages 


Where respondent shipped a carload of cantaloups from California, which 
was purchased by complainant on June 19, 1943, as Red Mule brand, known 
to the trade as respondent’s highest grade and quality, while it was in 
transit at Kansas City, Missouri, and complainant forwarded the car to 
St. Louis, Missouri, where inspection was made on June 21, 1943, which 
disclosed that from 4 to 20 percent, averaging 6 percent of the cantaloups 
were affected by rot in advanced stages, as a result of which complainant 
resold the cantaloups in St. Louis at a loss, it is held that lack of suit- 
able shipping condition applied to the sale in transit; that the can- 
taloups were not in accordance with the contract because sold as re- 
spondents’ top brand and quality; that such lack of suitable shipping 
condition is proof of respondent’s failure to deliver cantaloups in accord- 
ance with the contract, and therefore, reparation is awarded complainant 
for damages sustained by it on resale of the commodity. 


United Fruit & Produce Co., of St. Louis, Missouri, pro se. Western Fruit 
Growers, Inc., of Los Angeles, California, pro se. Mr. Raymond L. Dill- 


man, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


. 


trator. 
PRELIMINARY STATEMENT 


The complainant, United Fruit & Produce Company, on February 
28, 1944, filed a formal complaint against respondent, Western Fruit 
Growers, Inc., under the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 1940 ed. 499a et seg.), to recover damages for the al- 
leged failure of respondent to deliver Red Mule brand cantaloups 
that were in suitable shipping condition and of the quality and con- 
dition of respondent’s Red Mule brand. 


Respondent answering denied that the cantaloups were not of good 
quality, and denied they were not in suitable shipping condition at 
the time of shipment, or that they were abnormally deteriorated on 
arrival at St. Louis, Missouri. Respondent alleges that nothing was 
said at the time the contract was made as to the quality or condition 
of the cantaloups on arrival; that it quoted a price for the cantaloups 
f.o.b. Brawley, California; that at the time of shipment, they were 
of good quality, and conformed to the standard of respondent’s Red 
Mule brand; that there was insufficient ice in the bunkers of the 
car on arrival at St. Louis, and if the cantaloups were deteriorated, 
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such condition was due to the failure of the carrier to observe re- 
frigeration requirements during transit. 

A report of investigation was served on complainant by registered 
mail on April 3, 1944. Copies of the formal complaint and report 
of investigation were served on respondent on April 6, 1944. 

Since the amount claimed as damages is not in excess of $500, 
evidence has been submitted in accordance with section 6(c) of the 
act. 

The record shows that the cantaloups were shipped from Calli- 
fornia on June 10, 1943. On June 19, complainant purchased the 
load through a broker located at St. Louis. The car was then on 
track at Kansas City, Missouri, and following complainant’s pur- 
chase of the load, it was diverted to complainant at St. Louis. The 
cantaloups, which were described as Red Mule brand and were pur- 
chased as such, were officially inspected in the car at St. Louis on 
June 21. It was found that in many crates there was no decay, but 
in most crates, the melons that were affected by decay ranged from 
4 to 20 percent, averaging approximately 6 percent. The highest 
percentage of decay was found in the crates that were stacked along 
the walls. The cantaloups did not then grade U. S. No. 1. 

The inspector certified that at 3:25 p.m., June 21, he inspected 
the portion of the load remaining in the car. The hatch covers were 
then closed, the plus were in, and the bunkers of the car contained 
two feet of ice. 

J. A. Friend, superintendent of the American Refrigerator Transit 
Company, stated in a letter dated October 11, 1948 (report of in- 
vestigation, Exhibit 15), that his company received the car at Kansas 
City at 6:00 a.m., on June 20; that the icing record of the car showed 
that the bunkers at that time were full and that the temperature 
(outside) was 74 degrees; that the car arrived at St. Louis at 9:50 
p.m., June 20, and was inspected on June 21 at 12:30 a.m.; and 
that the bunkers were then seven-eighths full of ice and.the tem- 
perature (outside) was 70 degrees. 

Complainant measures its damages as the difference between the 
invoice price of $2,065.40, plus the cost of inspection, freight and 
‘artage, making a gross cost of $2,534.27, and $2,218.09, the amount 
realized on resale of the cantaloups at St. Louis. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Louis Lerner, Abe 
Fine, and Harry Fine, whose address is 1013 North Third Street. 
St. Louis, Missouri. 

2. Respondent is a corporation having its principal place of busi- 
ness at 2185 East 7th Street, Los Angeles, California. During all 
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of the times covered in the complaint, respondent was licensed under 
the act. 


~3. On June 10, 1943, respondent shipped a carload containing 334 
crates, of Red Mule brand cantaloups from Brawley, Califronia, in 
car MDT 22108. The bill of lading called for refrigeration of the 
shipment in transit. 

4. On June 19, 1943, the car had arrived at Kansas City, Mis- 
souri, and complainant purchased the cantaloups from respondent, 
both parties acting through the St. Louis & Neuhaus Distributing 
Company, Inc., of St. Louis, as broker, at prices according to sizes, 
‘as follows: 193 jumbo crates, size 45, at $6.35 a crate; 69 jumbo 
crates, size 86, at $5.85 a crate; 67 standard crates, size 45, at $5.85 
per crate, and five pony crates at $4.85 per crate, f.o.b., Brawley, 
California, plus a precooling charge of $20. 

5. At the time of purchase, respondent’s Red Mule brand of 
cantaloups was known to the trade including complainant, as one 
of respondent’s highest grades..and purparted to be good quality 
and first-class merchandise. 

6. Complainant accepted the shipment at St. Louis and paid to 
respondent the full price of $2,065.40, plus the cost of inspection, 
freight and cartage, making the gross cost to complainant, $2,534.27. 

7. The car was at Kansas City, Missouri, on June 20, 1943, at 6:00 
a.m. The bunkers of the car were then full of ice. The car arrived 
at St. Louis, Missouri, at 9:50 p.m., June 20. At 12:30 p.m., June 
21, the bunkers of the car were seven-eighths full of ice. On June 
21 at 3:25 p.m., the bunkers were approximately a third full of ice, 
and the temperature of the cantaloups at the bottom of the load 
was 45 degrees, and at, the top, 52 degrees. 

8. The cantaloups were not inspected and their grade and condi- 
tion were not officially determined prior to June 21. At 3:25 p.m., 
on that day, the cantaloups remaining in the car at St. Louis were 
hard to firm, mostly firm, a few slightly soft, approximately 40 per- 
cent yellow, and the remainder turning yellow; in many crates there 
was no evidence of decay. in most crates from 4 to 20 percent, aver- 
aging approximately 6 percent, were affected by rot, mostly in the 
form of small spots; a few were affected by rot in advanced stages. 
The cantaloups then failed to grade U. S. No. 1 on account of the 
number affected by decay. 

9. On and between October 21 and 29, 1943, complainant sold the 
cantaloups at St. Louis, Missouri, for a total of $2,218.09, which 
was $316.18 less than the gross cost to complainant, which last-stated 
amount respondent has failed and refused to pay. 

10. Informal complaint was made by complainant on June 29, 
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1948, and within nine months after accrual of the cause of action. 
The formal complaint was filed February 28, 1944. 


CONCLUSIONS 


The record indicates that on June 19, at the time of complainant’s 
purchase of the cantaloups, and thereafter, they were handled under 
normal transportation service and conditions, but were not in suit- 
able shipping condition to assure their delivery to complainant with- 
out abnormal deterioration. The evidence shows that the cantaloups 
were inspected at St. Louis on June 21 at 3:25 p.m. and showed 
from 4 to 20 percent, averaging 6 percent, affected by rot consisting 
mostly of small spots. Such evidence is accepted as proof of a lack 
of suitable shipping condition of the cantaloups at the time of pur- 
chase since respondent’s Red Mule brand was known to complainant 
as one of respondent’s highest grade and quality of cantaloups, and 
was conceded by respondent to be known as representing good quality 
and first-class merchandise. Cf. John De Martini Co., Inc., v. Peter 
Martori, Inc., PACA Docket No. 1105, S. 927. Such lack of suitable 
shipping condition is proof of respondent’s failure to deliver cana- 
loups to complainant in accordance with the contract of purchase, 
and is proof of a violation of section 2 of the act. Reparation should 
be awarded complainant in the amount of $316.18, with interest, and 
the facts should be published. 

ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $316.18, with interest thereon 
at 5 percent per annum from, June 21, 1943, until paid. 

The facts and circumstances, as set out herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 
days after its date. 


(A. D. 837) 


THE SCHUMAN COMPANY v. CLEVELAND Fruir CoMPANY. PACA Doc. No, 4173. 
Decided January 31, 1945. 


Reconsideration—Original Order Affirmed 


Original order awarding complainant nominal damages for respondent’s re- 
jection of a carload of grapes, because of the lack of evidence to show 
that the resale by complainant was properly made, held, on reconsidera- 
tion, to have been supported by the law and the evidence of record, and 
the prior order is therefore affirmed. 


Evidence—Burden of Proof as to Resale 


Burden of establishing that complainant's resale, after rejection by respondent, 
was properly made is on the complainant, 
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Prima Facie Evidence—Circumstances of Resale 


The amount of evidence necessary to make out a prima facie showing that a 
resale was properly made by complainant after rejection by respondent 
depends to a large extent upon the circumstances of the resale and whether 
on their face they are likely to raise a doubt in the mind of the one who 
is making the determination. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Julius Fink, of 
Cleveland, Ohio, for respondent. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
ORDER ON RECONSIDERATION 

In an order dated February 5, 1944, complainant in the above 
entitled proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), was awarded nominal 
damages against the respondent who had rejected without reason- 
able cause a carload of grapes purchased. Complainant filed a pe- 
tition dated February 15, 1944, in which it requested reconsideration 
of that order, contending that substantial damages should have been 
awarded. On February 22, 1944, a supplemental order was issued 
in accordance with the rules of practice (7 CFR, Cum. Supp., 47.41 
(b)), staying the order of February 5, 1944, until the decision herein. 

In the original determination it was concluded that the resale made 
by complainant, after respondent’s rejection, was not sufficiently sup- 
ported by evidence to be of value in the computation of substantial 
damages. There was a lack of evidence as to why the rejected grapes 
were not sold at the point of rejection, Cleveland, Ohio, a large mar- 
ket, or at Philadelphia, Pennsylvania, the point to which first con- 
signed, and why it was finally necessary to transport the grapes all 
the way to Boston for resale. In addition there was the prolonged 
period of time between the rejection and the subsequent sale, and 
the small net amount realized. On its face, the propriety of the 
resale was questionable and called for a fuller explanation. 

The gross amount received by complainant from the resale was 
$793.50. From this figure was subtracted freight charges of $593.54, 
which it was mistakenly considered in the previous decision to have 
been incurred as a result of the rejection. It is pointed out in the 
petition for reconsideration that the applicable rate between the 
original shipping point and Cleveland allowed reconsignments fur- 
ther east without extra expense except for small reconsignment 
charges. Therefore, the freight charges deducted from the gross 
resale amount were about the same as respondent would have had 
to pay if it had accepted the grapes, 

The record shows that the rejection occurred on December 10, 
1941. Complainant then reconsigned the car to Wolf & Cohen at 
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Philadelphia. Mr. John L. Senini, complainant’s manager, by depo- 
sition, testified that he talked to the markets in Boston and Phila- 
delphia and the market at the latter point appeared best in his 
judgment. When the car arrived there, it is stated that further 
investigation had developed that it could be sold with better re- 
sults in Boston. This is the only evidence in the record tending to 
show: that the resale was proper. 

Complainant relies upon prior decisions under the act. These 
were taken into consideration in rendering the original decision. <A 
number of the proceedings did not involve resales in markets a con- 
siderable distance from the point of rejection. Many of the decisions 
state that a presumption exists that a resale is made at the best pos- 
sible price. That this rule is one for general application is not sup- 
ported by court decisions. 

In every case it is a question of fact whether the resale was prop- 
ertly made, the burden of establishing this being upon the seller. 
Williston, Contracts (rev. ed. 1937) § 1379B. The amount of evi- 
dence necessary to make out a prima facie showing by the seller 
depends to a large extent upon the circumstances of the resale and 
whether on their face they are likely to raise a doubt in the mind of 
the one who is to determine. (Green vy. /azlett, 96 Pa. Super. Ct. 
460 (1929). Ansonia Foundry Co, v. Bethlehem Steel Co., 98 Conn. 
501, 120 Atl. 307 (1923). Where the resale of perishable goods is 
made at the point of rejection, a minimum amount may suffice, but 
something more is required where made at a distant point. 

The fact remains that the complainant failed to produce evidence 
tending to show that there was no ready market for the rejected 
grapes at Cleveland or some nearby point, and that Boston was a 
market at which the grapes could be sold to good advantage. The 
conditions that necessitated the resale at Boston were particularly 
within the knowledge of the complainant, and should have been 
presented. 

It is concluded, after consideration of complainant’s petition and 
a review of the evidence, that the previous decision was warranted 
and supported by the law and the evidence of record. The order of 
February 5, 1944, is therefore affirmed. 

This order and the order of February 5, 1944, shall become effective 
30 days after the date of issuance herein. 

This order shall be given the same publication as was the order 
of February 5, 1944. 

Copies of this order shall be served upon the parties by registered 
mail, 





1942 PACA DECISIONS HITHERTO UNREPORTED 
(A. D. 838) 
PACA Doc. No. 4059.* Decided January 3, 1942. 


Default—Failure to Account—Guaranty of Sale Price 


Where respondent did not answer a complaint charging a failure truly and 
correctly to account promptly in connection with the sale of grapefruit, 
and it is found that respondent ordered the grapefruit for another and 
guaranteed complainant that it would be sold for not less than a specific 
amount, and respondent received the grapefruit and remitted to com- 
plainant an amount less than the guaranteed sale price, reparation is 
awarded complainant for amount of the deficiency. 


Mr. Peder Nielson, of Alamo, Texas, for complainant. Mr. Frazier W. Albers, 
Examiner. 


Decision by Grover B. Hill, Assistant Secretary of Agriculture. 


PROCEEDINGS 

This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. and Supp. V, § 
499a-r), instituted by * * * of * * * as complainant, against * * * 
of * * * as respondent. The latter is charged with failing truly and 
correctly to account promptly with respect to a truckload of grape- 
fruit which he received in interstate commerce from the complainant 
for sale. 

A copy of the complaint was served upon the respondent on Sep- 
tember 26, 1941, but he has neglected to answer. Therefore, under 
section 7(a) of the act and section 47.25(c) of the rules of practice 
thereunder (7 C.F.R., Ch. I, Pt. 47, Sec. 47.25(c); 6 F. R. 3508), 
he is deemed to have admitted the allegations of the complaint. 

After some correspondence between the complainant, a shipper, 
and the respondent, a broker, concerning negotiations for the sale 
of the grapefruit for shipment from * * * to * * * of * * * the re- 
spondent, on November 17, 1940, wired the complainant: “UNABLE 
CONTACT TRIMBLE NOW KNOW TRIMBLE WANTS 
YOUR PACK SHIP YOUR PRICES MONDAY... .” The fol- 
lowing day (Monday), the complainant shipped from * * * to * * * 
a truckload of grapefruit, the aggregate price of which was $673.10, 
delivered at * * *. On the same day, * * * refused to buy the fruit 
and, upon its arrival at * * * on November 23, they again refused 
to buy. The respondent stored the fruit with * * * and requested 
their assistance in securing its sale. The complainant was not in- 
formed of these developments until about December 6, at which time 
the respondent assured the complainant that any material loss would 
be borne by the respondent. * * * sold the fruit, remitting the net 


proceeds of $574.62 to the respondent. The latter deducted $215.03 
ie *As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
59 
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for freight which he had paid and two brokerage fees of $25 each, 
leaving $309.59, which was paid over to the complainant. It is con- 
ceded that the freight and the brokerage fees, one of which was for 
a prior transaction, were properly deducted. Reparation is sought 
in the sum of $123.48, but this figure allows the respondent credit for 
only one of the two $25 brokerage fees. The complainant’s claim is 
reduced to $98.48, which is the difference between the aggregate price 
stipulated by the complainant, $673.10, and the net proceeds received 
by the respondent for the fruit, $574.62. 

.In the light of his failaore to keep the complainant properly in- 
formed and his subsequent expression of an intention to bear any 
material loss, the respondent must be considered to have impliedly 
guaranteed, by his telegram of November 17, 1940, that the fruit 
would bring the complainant’s prices. Since the fruit sold for less, 
a proper accounting by the respondent with respect to the transaction 
would involve the payment to the complainant of the difference be- 
tween the actual proceeds and the complainant’s prices. The re- 
spondent has, therefore, failed to account properly in violation of 
Section 2(4) of the Perishable Agricultural Commodities Act, 1930, 
as amended. 

FINDINGS OF FACT 


1. The complainant, * * * is an unincorporated association, whose 
post office address is * * *. The respondent, * * * doing business as 
* * * is an individual, whose post office address is * * * and he has, 
since September 22, 1932, been licensed under the Perishable Agri- 
cultural Commodities Act, 1930, as amended. 

2. On or about November 17, 1940, in the course of interstate 
commerce, the respondent contracted to receive from the complainant 
for sale a quantity of grapefruit to be shipped from * * * to * * * 
and guaranteed that the same would be sold for not less than 
$673.10 delivered at * * *, 

3. On November 23, 1940, the respondent received the grapefruit, 
paid the freight thereon amounting to $215.03, and caused the same 
to be sold, realizing thereby the net sum of $574.62. 

4. Deducting the freight and brokerage fees amounting to $50, 
to which he was entitled, the respondent remitted $309.59 to the 
complainant. 

5. The respondent has failed to pay to the complainant any part 
of the sum of $98.48, which is the difference between the actual 
proceeds from the grapefruit and the prices guaranteed by the re- 
spondent. 

6. An informal complaint in this connection was filed on March 
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27, 1941, which was within nine months after the accrual of the 
complainant’s cause of action. 


CONCLUSIONS 
The respondent has violated Section 2 of the Perishable Agricul- 
tural Commodities Act, 1930, as amended, by failing truly and cor- 
rectly to account promptly with respect to the grapefruit involved 
herein. The complainant, therefore, should be awarded reparation 
in the amount of $98.48, that being the difference between the pro- 
ceeds from the grapefruit and the prices guaranteed by the respond- 
ent, with interest thereon. 
ORDER 
IT IS ORDERED that the complainant, * * * be, and it hereby is, 
awarded reparation against the respondent, * * * in the sum of 
$98.48, with interest thereon at the rate of 5 percent per annum from 
November 23, 1940, until paid. 
IT IS FURTHER ORDERED that the respondent shall pay said 
sum with interest thereon to the complainant, as reparation, within 
thirty days from the date of this order. 


IT IS FURTHER ORDERED that a copy hereof be served upon 
the parties by registered mail or in person, and that, except as to the 


date of payment of reparation, this order shall become effective ten 
days from and after such completed service. 


(A. D. 839) 
PACA Doc. No. 3698.* Decided January 13, 1942. 


Dismissal—Assignment—Evidence—Failure to Sustain Burden of Proof 


Where complainant, as the alleged assignee of the claims of 15 different job- 
bers for the unpaid price of produce sold to respondent, sought damages 
against respondent in the total amount of the unpaid claims, and re- 
spondent, answering, denied that complainant was the assignee of the 
cause of action and that it owed complainant anything, and complainant 
failed to appear at the hearing, and the depositions taken on complain- 
ant’s behalf were held insufficient to sustain its burden of proof, the com- 
plaint is, therefore, dismissed. 


Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Mr. Clarence Blitz, of Atlantic City, New Jersey, for respondent. Mr. Jack 
W. Bain, Examiner. ' 


Decision by Grover B. Hill, Assistant Secretary of Agriculture. 


PROCEEDINGS 


On March 27, 1940, * * * the complainant, filed a complaint under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 
ed. 499a), against * * * the respondent. It alleged that respondent 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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was a dealer subject to license under the act, that, in September 
1939, “complainant representing creditors who by contract sold to 
the respondent or his agent (broker) * * * various L. C. L. lots 
of Fruit and Produce as per the forms from each creditor attached : 
Namely: Exhibits 16 to 30, at the agreed prices indicated thereon,” 
in interstate commerce, and that the respondent refuses to pay the 
contract price of $1,175.60 therefor, in violation of section 2 of the 
act. 

A copy of the complaint, sent on August 9, 1940, to the respondent, 
*.* * was not delivered. A copy sent on November 2 to * * * was 
not delivered. A copy was delivered to the respondent at * * * on 
January 31, 1941. 

On February 10, 1941, respondent filed an answer, denying that 
he owed complainant any sum, denying that complainant is the 
assignee of the various creditors involved, and claiming that the 
complaint is technically defective. He admitted that he was a dealer 
subject to license. 

A hearing was held in * * * on May 20, 1941, before Jack W. 
Bain, an examiner. Although complainant had been notified of the 
time and place of the hearing by registered mail on May 10 it did 
not appear. Clarence Blitz, Schwehm Building, Atlantic City, ap- 
peared for the respondent. The examiner stated that a number of 
depositions in the file were considered part of the record. One of 
the eight was stricken from the record, on the motion of respond- 
ent’s counsel, because it had not been taken upon the authorization 
required by the rules under the act. Respondent’s counsel argued 
that the alleged claims were not supported by adequate evidence, 
and that, from the evidence, it could not be determined whether com- 
plainant or fifteen others owned the claims alleged in the complaint. 
The hearing was then closed. 

The fifteen transactions mentioned in the complaint involved fif- 
teen different jobbers, with claims ranging from $2.50 to $813.20, 
only one of which was for more than $100. On seven of these, the 
nearest approach to evidence is found in the allegations of the com- 
plaint. On another, a purported deposition was stricken from the 
record, but even that document contains a blank as the answer to 
the question “State the transaction.” Each witness, in the seven 
depositions relating to the other seven items, testified that the orig- 
inal jobber still owned the claim, although instruments attached to 
and incorporated in the complaint purport to assign each of the 
fifteen claims to the complainant. 

It is noted that the respondent does not claim that he has paid 
for what he bought in the fifteen transactions. Some of his claimed 
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defenses are quite technical. But these considerations do not relieve 
the complainant of the burden of establishing its claim by a pre- 
ponderance of the evidence. There is no evidence at all upon eight 
of the fifteen items involved, and on the other seven the evidence 
dloes not show to whom any sums owed should be paid. The com- 
plainant has not met the burden, incumbent upon it, of proving its 
claim. 
FINDINGS OF FACT 

1. The complaint in this proceeding was filed within nine months 
after the accrual of the alleged cause of action, which alleged cause 
of action involved transactions in cauliflower and other perishable 
agricultural commodities in interstate commerce, 


to license under the Perishable Agricultural Commodities Act, 1930, 
3. ** * the complainant, has not met the burden, incumbent upon 
it, of establishing its claim by a preponderance of the evidence. 


CONCLUSIONS 
Although the record indicates that the respondent has failed to 
pay for some of his interstate purchases of perishable agricultural 
commodities, it is not clear that he owes the complainant for any 
of them. ‘The complaint, therefore, should be dismissed. 


ORDER 
IT IS ORDERED that the complaint herein be, and it is hereby, 
dismissed. 
IT IS FURTHER ORDERED that a copy hereof he served upon 
the parties by registered mail or in person, and that this order shall 
be effective 10 days after such completed service. 


(A. D. 840) 
PACA Doc. No. 3734.* Decided January 13, 1942. 
Hearing—Effect of Failure to Prosecute Claim—Limitation Period 


Where it was determined that the consolidated cases involved herein are suf 
ficient to stop the running of the nine months limitation period, and 
complainant was notified that his case would be reassigned for a hearing, 
but the latter failed to respond to this notification, it is concluded that 
the complaint should be dismissed. 


Kern & Kern, of Winchester, Virginia, for complainant. Mr. Edmund € 
Wingerd, of Chambersburg, Pennsylvania, for respondent. Mr. Raymond 
lL. Dillman, Examiner. 


Decision by Grover B,. Hill, Assistant Secretary of Agriculture. 


ORDER OF DISMISSAL 
In this proceeding under the Perishable Agricultural Commod- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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ities Act, 1930, as amended (7 U.S.C. and Supp V. § 499a-r), a 
complaint was filed by * * * against the * * *. The complainant 
is the assignee of a cause of action of * * *. 

The complaint was assigned for hearing in connection with com- 
plaints in two other proceedings, * * * PACA Docket 3704, and 
* * * PACA Docket 3613. The hearing was held at * * * begin- 
ning February 24, 1941. * * * attorneys, of * * * appeared for the 
complainant ir Docket No. 3734, but announced that the complain- 
ant was “not ready to proceed with the * * * case.” It was then 
agteed that the Secretary might determine whether the original 
complaint had been filed within nine months from the date that the 
alleged cause of action accrued, and if it was determined that the 
complaint was “filed within the statutory period * * * some method” 
would be “later devised to accommodate the parties”. It was deter- 
mined in the decision in the consolidated cases, dated July 26, 1941, 
that the informal complaint in Docket No. 3734 was sufficient to 
stop the running of the nine months’ statute of limitations and that 
the complainant, therefore, had the right to submit testimony in 
support of the allegations of the complaint. Hearing in said Docket 
No. 3734 was, by such order, continued for that purpose. There- 
after, by letters dated September 2 and October 11, ‘1941, * * * as- 
signee, in Docket No. 3734, was informed that the complaint in said 
docket would be reassigned for hearing unless the complainant 
“determined that there would be no object in prosecuting the com- 
plaint further.” A copy of the letter dated October 11, 1941, was 
forwarded to the complainant’s attorneys, * * * of * * *. In the 
absence of any response to said letters it is concluded that the com- 
plaint should be dismissed. 

ORDER 

IT IS ORDERED that the complaint of * * * assignee, known as 
PACA Docket No. 3734, be, and it hereby is, dismissed for want of 
prosecution. 

IT IS FURTHER ORDERED that a copy hereof be served upon 
the parties by registered mail or in person, 
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(A. D. 841) 
Decided January 13, 1942. 










PACA Doc. No. 3759.* 
Denial of Petition for Reconsideration—Evidence—Failure to Prove Payment 


Upon the present record, it is concluded that the respondent failed to produce 
the proof of payments for each of the six sales in question, and therefore, 
respondent’s petition for reconsideration is denied. 











Respondent 





Mr. James H. Horan, of Oswego, New York, for complainant. 
pro se. Mr. Raymond L. Dillman, Examiner. 


Decision by Grover B. Hill, Assistant Secretary of Agriculture. 






ORDER DENYING PETITION FOR RECONSIDERATION 

This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 1940 ed. 499a). The com- 
plainant, * * * of * * * alleges, in his amended complaint, that 
during the month of January 1940, he sold to the respondent, in 
interstate commerce, separate loads of onions at prices f.o.b. * * * 
The complainant claims that there is an unpaid balance of $181 
which is due and owing by the respondent. 

Since the amount claimed as damages was not in excess of $500, 
the complainant submitted evidence in the form of a verified state- 
ment of facts, as authorized by section 6(c) of the act. Upon the 
record made in that manner, reparation was awarded the complain- 
ant against the respondent by order dated August 6, 1941. The 
respondent has petitioned for reconsideration of the decision and 
order. He calls attention to exhibits which he contends are proof 
that the onions that were purchased from the complainant on Jan- 
uary 22, 1940, were paid for by his check dated January 20, 1940. 
The evidence referred to consists of a photostatic copy of an invoice 
dated January 22, 1940, for 160 bags of onions at 65 cents per 50-Ib. 
bag and 140 bags of onions at 55 cents per 50-lb. bag, making a total 
price of $181. Such invoice bears a notation as follows: “Received 
check of January 20, 1940 in payment.” The respondent states that 
on January 20, 1940, he made out a check payable to the complainant 
in the amount of $181, and delivered it to his truck driver who pro- 
ceeded from * * * to * * * for the purpose of loading and accept- 
ing the onions for the return shipment to * * * but, due to the cold 
weather, his truck driver did not load the onions until January 22, 
and at that time he delivered to the complainant the check dated 
January 20, 1940, in the amount of $181 in payment of the price. 

In the complainant’s amended complaint, it is alleged that on 
January 13, 1940, the respondent purchased 300 bags of onions for 
a total price of $180, but in remitting the price he deducted $20; 
that on January 18, 1940, the respondent purchased 320 bags of 

































*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 





66 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 841 


onions at a total price of $176, and in making payment added $5 
which was a return of that amount from the $20 previously de- 
ducted; that on January 22, 1940, the respondent purchased 300 
bags of onions at a total price of $181. It is alleged that the check 
dated January 20, 1940, in the amount of $181 “was given in pay- 
ment for either the $181 sale of January 22, 1940... or for the 
$176 sale of January 18, 1940, ... plus a $5 return on the . 
sale of January 13, 1940, but that in either event there is justly due 
and owing the complainant from respondent the sum of $181, no 
part of which has been paid.” The effect of the amended complaint 
was to make the facts therein alleged conform to the proof that had 
been previously submitted in the form of a verified statement of facts. 
The complainant states that an examination of his “manifest books 
and the records of his bank” discloses that “of a total of six sales” 
made to the respondent “during the month of January 1940, there 
were only five sales paid for.” The complainant’s statements indi- 
cate that he relies chiefly upon the records of his bank. In the com- 
plainant’s opening statement of facts, he listed the six transactions 
by dates of sales, price totals, dates of checks received in payment 
of the purchases made, and the dates upon which the respondent’s 
checks were deposited to his account in the bank. Such record shows 
an unpaid balance of $181. It is not clear whether the respondent’s 
check in that amount dated January 20, 1940, was in payment of 
the January 18 purchase, plus a return of $5 from the $20 previ- 
ously deducted, or the purchase of January 22, 1940. The respondent 
states that, payments of all purchases made by him were in the form 
of checks that were delivered by his “driver” or if his “driver got 
away without a check” he “would still wire money for the load” 
that he had previously “made arrangements for.” The respondent 
should be able to produce the proof of payments made for each of 
the loads in question, if payments were, in fact, made in the manner 
stated. Upon the present record, it is concluded that the evidence 
seems to support the complainant’s version of what occurred, and 
that the respondent’s petition for reconsideration should be denied. 


ORDER 


IT IS ORDERED that the respondent’s petition for reconsidera- 
tion of the decision and order dated August 6, 1941, be, and it hereby 
is, over-ruled and denied. 

ITTS FURTHER ORDERED that a copy hereof be served upon 


the parties by registered mail, or in person. 
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(A. D. 842) 
PACA Doc. No. 3897.* Decided January 13, 1942. 
Reconsideration—Dismissal—Evidence—Failure to Prove Claim 
Since the evidence fails to establish a cause of action against one respondent, 
upon reconsideration, an order is entered vacating prior order awarding 
reparation, and dismissing the complaint as to that respondent. 
Mr. H. G. McElwee, of Paducah, Kentucky, for respondent. 
Decision by Grover B. Hill, Assistant Secretary of Agriculture. 
PROCEEDINGS 
By order dated May 31, 1941, in this proceeding under the Perish- 


able Agricultural Commodities Act, 1930, as amended (7 U.S.C. 
1940 ed. 499a), reparation was awarded the complainant, * 
against the respondents, * * * and * * * doing business as * * 

* * * as liquidating agent for * * * a corporation, has petitioned 


for a reconsideration of the decision and order. A copy of the peti- 
tion for reconsideration was furnished the complainant on or about 
July 11, 1941. The petitioner states, in his verified petition, that, 
on February 3, 1940, the stockholders of the corporation of * * 
agreed, in writing, that the corporation be dissolved and its affairs 
liquidated, which was subsequently done. He states that “the cor- 
poration of * * * did not purchase any strawberries or produce from 
* * * upon the dates alleged in the complaint, “and the said cor- 
poration * * * was not engaged in any business” on any of the dates 
of purchase alleged in the complaint, “except for the purpose of 
winding up and liquidating its affairs.” The affidavit of * * * is 
attached to and by reference made a part of the petition. Such 
affiant states that he was a stockholder in, and vice-president of the 
corporation, * * * prior to February 3, 1940. He also:states that 
he purchased strawberries from the complainant on the dates stated 
in the complaint and admits owing the complainant the total amount 
of $177.75, Reparation was awarded the complainant against * * 
in the amount of $147.50 and against * * * doing business as * * 
in the amount of $80.25. The amount awarded the complainant 
* * * has been paid. 

Since it now appears that * * * did not purchase and accept the 
shipments alleged in the complaint as having been made on April 
24, 25, and 28, 1940, and that the price of the strawberries shipped 


on May 8, 1940, has since been paid, the petition for reconsidera 


tion is granted. 
of fact are made as follows: 


Upon such reconsideration of the record, findings 


*As explained in Prefatory Note, the identities of the parties are not disclosed,—Ed. 
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FINDINGS OF FACT 

1, * * * is an individual whose post office address is * * *. 

2. The respondent, * * * is a corporation whose address is * * *, 
The respondent, * * * is an individual doing business as * * * at 
* * * | Each of the above-named respondents was duly licenséd 
under the provisions of the Perishable Agricultural Commodities 
Act, 1930, at the time the strawberries, described in paragraph 3 
hereof, were purchased. 

38. On April 24, 25, and 28, 1940, the complainant delivered to 
* * * a total of 65 crates of strawberries at prices totaling $147.50 
f.o.b, * * *. The complainant understood that sale of the strawber- 
ries was being made to * * *. However, said corporation was then 
in the process of being dissolved and it was not then engaged in the 
business of buying strawberries, or other perishable commodities, 
and it did not purchase and receive the shipments made by the com- 
plainant upon the dates stated. 

4, The complaint was filed within nine months from the date 
that the alleged cause of action accrued. 


CONCLUSION: 
It is concluded that the evidence fails to establish a cause of action 


against * * *, An order should be entered vacating the order award- 
ing reparation, dated May 31, 1941, and dismissing the complaint 
as to that respondent. 


ORDER 
IT IS ORDERED that as to the respondent, * * * the complaint 
be, and it hereby is, dismissed. 
IT IS FURTHER ORDERED that the order of May 31, 1941, 
awarding reparation, be, and it hereby is, vacated as to the re- 


spondent * * *, 
IT IS FURTHER ORDERED that a copy hereof be served upon 


the parties by registered mail, or in person. 


(A. D. 843) 


PACA Doc. No. 3955.* Decided January 13, 1942. 
Dismissal—Liability of Respondent Not That of Guarantor 

Where complainant shipped a carload of potatoes, and thereafter respondent, 
the broker-agent of the complainant, on behalf of several prospective pur- 
chasers, submitted an offer of $2.70 per 100-pound delivered at Omaha, 
but complainant objected to the financial responsibility of the buyers, and 
wired respondent “we drafting you”, and respondent wired his refusal to 
“finance car’, it is held that complainant could not compel respondent to 
assume the liability of guarantor; that respondent did not act negligently, 
and therefore, the complaint is dismissed. 

Mr. George CO. Burger, of Klamath Falls, Oregon, for complainant. Webb, 
Beber, Klutznick & Kelley, of Omaha, Nebraska, for respondent. Mr. Ray- 
mond L. Dillman, Examiner, 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Decision by Grover B. Hill, Assistant Secretary of Agriculture. 


PROCEEDINGS 

This proceeding is under the Perishable Agricultural Commodi- 
ties Act, 1930, as amemgled (7 U.S.C. 1940 ed. 499a). The complain- 
ant, * * * of * * * asks for damages against the respondent, * * * 
doing business as * * * of * * * which allegedly were sustained by 
reason of the negligent handling, in interstate commerce, of a car- 
load of potatoes by the respondent, as the broker-agent of the com- 
plainant. The respondent, answering, alleged that he acted in “good 
faith and with all prudence and diligence,” and denied any liability 
to the complainant. 

Since the amount claimed as damages does not exceed $500, the 
complaint was not assigned for an oral hearing. The parties have 
submitted evidence in the form of verified statements of fact in ac- 
cordance with section 6(c) of the act. 

The controversy relates to a carload of potatoes shipped from 
* * * on May 23, 1940, to * * *. On May 30, the respondent, on 
behalf of several prospective purchasers of the potatoes, submitted 
an offer of $2.60 per 100 pounds delivered. On the same day the 
complainant wired: “Unless secure 2.70 we diverting ...” The 
respondent then wired that sale had been made to “Levinson Fruit” 
at a delivered price of $2.70. The complainant wired: “Account 
Levinson rating we drafting you. You collect Levinson we con- 
firming this basis only. Advise.” On June 1, the respondent wired: 
“Levinson refused pay cash 19834 and his pool members are slow 
pay. We therefore refused finance car. We waited for buyers state 
definite day can receive payment. They refuse commit themselves 
today. We therefore prefer you sell elsewhere 19834. Condition 
fine...” The complainant answered the respondent’s wire on June 
1, saying that the respondent was “just little late advising 19834. 
We insisting delivery ...” The respondent answered: “We can’t 
deliver basis your wire ... we refuse finance jobbers. Better sell 
elsewhere .. .” The complainant then wired: “Selling elsewhere 
your account .. .” 

In its opening statement of facts the complainant states that its 
“claim is based on the fact that respondent did not answer com- 
plainant’s wire dated May 20,” concerning Levinson’s rating, until 
June 1, and contends that the notice then given of the respondent’s 
“inability to consummate deal” was not within a reasonable time. 
Attention is called to section 46.2 of the regulations, (7 C.F.R. Ch. 
I, Pt. 46) [Reg. 1, Sec. 3, Pars. 11 and 12]. Paragraph (n) of that 
section provides that the term “reject” shall “be deemed to mean 
the act of any person who has purchased or offered to handle on 
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consignment or otherwise, for or on behalf of another, produce in 
commerce, (1) of refusing or failing to accept such produce within 
a reasonable time, or (2) of advising the seller or shipper or his 
agent that he will not receive such produce in accordance with his 
contract or offer, or (3) of indicating an intention not to accept such 
produce through an act or failure to act either of which is incon- 
sistent with the contract.” Paragraph (0) provides that the term 
“reasonable time” as used in paragraph (n) “shall be deemed to 
mean with respect to rail shipments not to exceed 24 hours after 


receipt of notice of arrival of the produce, . . .” 


It will be noticed from the wires referred to above that the com- 
plainant expected the respondent to pay for the potatoes on the basis 
of $2.70 per 100 pounds and to look to the buyers thereof for reim- 
bursement. The complainant could not compel the respondent to 
assume that liability. On June 1, the respondent wired its refusal 
to “finance” the buyers. The time consumed by the respondent in 
his efforts to have the purchasers agree to pay the draft promptly 
did not make him liable as a purchaser, or guarantor, or otherwise 
subject the respondent to liability by virtue of the regulations quoted 
above. The respondent’s connection with the transaction commenced 
on May 30, and was terminated by the complainant’s wire of June 1, 
that it was “selling elsewhere”. The record fails to show that the 
respondent acted negligently in handling the shipment. It is con- 
cluded, therefore, that the complaint should be dismissed. 


FINDINGS OF FACT 


1. The complainant, * * * is a corporation, having its place of 


business at * * *, 


and during all the times and dates referred to in the complaint 
was engaged in buying and selling perishable agricultural commodi- 


2. The respondent, * * * is an individual doing business as * * * 


ties as a broker at * * * 

8. On or about May 30, 1940, the respondent undertook to sell 
a load of potatoes, then in car SFRD 19834, which had been shipped 
in interstate commerce from * * * and was then on tract at * * *. 

4. The respondent secured a purchaser for the potatoes at the 
price of $2.70 per hundred pounds, which was the price demanded 
by the complainant, but due to the financial rating of the purchaser, 
the complainant declined to confirm the sale. The respondent’s sub- 
sequent efforts to secure payment prior to delivery of the shipment 
were unsuccessful and, on June 1, 1940, the complainant notified the 
respondent that it was selling the potatoes “elsewhere”. The evi- 
dence fails to show that the respondent acted negligently in endeav- 
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oring to dispose of the shipment for the complainant’s account. 

5. Informal complaint was made by the complainant to the Agri- 
cultural Marketing Service within nine months from the date that 
the alleged cause of action accrued, and was followed by the filing 
of a formal complaint on March 18, 1941, 

CONCLUSION 

It is concluded that the record fails to establish any liability of 
the respondent to the complainant. An order should, therefore, be 
made dismissing the complaint. 


ORDER 
IT IS ORDERED that the complaint be, and it is, hereby dis- 
missed. 
IT IS FURTHER ORDERED that a copy hereof be served upon 
the parties by registered mail or in person. 





INDEX-DIGEST OF AGRICULTURE DECISIONS 
JANUARY 1945 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1987 
No. 
ADMINISTRATIVE PROCEEDINGS 
Proceeding Under Section 8c(15) (A) of Act 
De Novo Hearing ; 
Arguments as to desirability of provisions of an order 
are out of place in a proceeding under section 8c(15) 
(A) of the act since such proceeding is not an exten- 
sion of promulgation proceeding but is a review pro- 
ceeding for examination of alleged legal deficiencies 
and where claims are made that price increases do 
not tend to effectuate policy of the act or violate statu- 
tory price standards, the questions must be resolved 
by examination of promulgation record 


DISMISSAL 
Order of, based on— 
consent of parties 
EFFECTIVE DATE OF AMENDMENTS 
Filing of Petition Under Section 8c(15) (A) of Act as Not Sus- 
pending 
Mere filing of a petition under section 8c(15)(A) does not 
automatically suspend the operation of the amendments 
under the act and suspension of effective date is not re- 
quired by Fifth Amendment to the Constitution 


Orper No. 65 (CINCINNATI, OHIO) 
Legality and Constitutionality of Price Increases 

Where petitioners, handlers subject to Order No. 65, as 
amended, regulating the handling of milk in the Cincin- 
nati, Ohio, marketing area, filed a petition charging 
numerous invalidities in connection with amendments 
to the order increasing Class I and Class II prices 25 
cents per hundredweight, it is held: (1) the increases 
are not made invalid because of the existence of a na- 
tional dairy producers’ subsidy program; (2) the increases 
are supported by evidence in the promulgation record, 
they conform to the pricing standards of the act, and 
are not in conflict with the stabilization laws and execu- 
tive orders; and (3) the existence of handlers’ price 
ceilings do not make the increases unconstitutional under 
the Fifth Amendment 


Price Increases 
Constitutional validity of, notwithstanding handlers’ price 


ceilings 
Evidence in promulgation record supporting 
Legality and constitutionality of 
Provisions for, as not in conflict with stabilization laws__-_- 
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JANUARY 1945 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


A.D. 
No. Page 
6 PROMULGATION PROCEEDINGS 
Procedural Requirements 
Judicial techniques are not necessary in promulgation pro- 
ceedings and absence of provisions for oral argument in 
rules of practice is not an invalidating defect since writ- 
ten argument is allowed and petitioners did not take ad- 
varitag@e of Clsla: DYIVIGRG: <n na oc ntcstncssctccnnnnan 824 1 
PACKERS AND STOCKYARDS ACT, 1921 
AGENCY 
Act of employee as act of employing market agency_--------- 826 20 
CEASE AND DESIST 
Improper Weighing 
Improper weighing by an employee, for which the employing 
, market agency is responsible, is held serious enough to 
warrant suspension of registration, but as respondent 
was not found to have actually caused or known of the 
violations, and in view of the peculiar history of the 
proceeding, only a cease and desist order is issued, and 
respondent is directed to use scale tickets as numbered 
and to keep a record of every one used__-_--------------- 826 20 
Making False Entries 
Respondent, a live poultry dealer, is ordered to cease and 
desist from making false entries in its records, and is 
directed to complete recordé....<......~..-.sescensccuund 827 26 
LICENSES 
Revocation or Suspension of 
Circumstances obviating necessity of_.-.------------------ 827 27 
ORAL ARGUMENT 
Denial of Request for 
Requests for oral argument, denied, because further argu- 
ment would serve no useful purpose___---------_------- 826 20 
Pens ASSIGNMENT METHOD 
REE Oe 6 ei i ccnanccuwkwomanennaeeaaire $29 32 
REASONABLE STOCKYARD SERVICES 
Failure to render, by erroneous delivery of cattle._....--.--.-- 829 32 
RECONSIDERATION 
828 28 


Daaial of Metied: 160 isc cw dicncddcnndccwerencngetanenaigeuneanan 


REPARATION 
Failure to Render Reasonable Stockyard Services 
Where respondent mistakenly delivered complainant's cattle 
to the wrong trucker, and thereby caused their mis-deliv- 
ery instead of returning them to his feed yard, it is held, 
on the basis of the evidence introduced, that complainant 
is entitled to damages in the amount sustained by him.. 829 28 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


A.D. 
No. Page 


REPARATION FOR— 
Erroneous delivery of cattle 


STOCKYARD SERVICES 
Reasonableness of Pens Assignment Method 

Where respondent followed the customary practice of assign- 
ing pens to complainant’s cattle on the basis of the 
amount of business handled by each commission. firm, 
it is concluded, in the absence of evidence to the con- 
trary, that such practice in assigning pens was just, rea- 
sonable, and nondiscriminatory 


SUPPLEMENTAL ORDER 
Denial of Petition for Reconsideration 

Petition for reconsideration of order of December 18, 1944, 
denying applicants’ applications for licenses under the act, 
and ordering them to discontinue dealing in live poultry, 
denied, on the ground that the petition fails to raise 
questions not considered and disposed of in the prior 
order 


SUSPENSION OF REGISTRATION 
Effect of absence of knowledge of violations of act on 


VIOLATION OF ACT 
Making false records, and keeping the resulting inaccurate 
records as constituting flagrant and repeated violations.._._ 827 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


CONTRACT OF GUARANTY 
Evidence showing neither consent nor consideration to sup- 


DAMAGES 
Measure of, based on— 
failure to deliver and resale of commodity_____-__.--------- 836 


DISMISSAL 
Failure to Prosecute Claim 
Where it was determined that the consolidated cases in- 
volved herein are sufficient to stop the running of the 
nine months limitation period, and complainant was noti- 
fied that his case would be reassigned for a hearing, but 
the latter failed to respond to this notification, it is 
concluded that the complaint should be dismissed_-_-_-_- 


Failure to Prove Claim 
Since the evidence fails to establish a cause of action against 
one respondent, upon reconsideration, an order is entered 
vacating prior order awarding reparation, and dismissing 
the complaint as to that respondent-_- 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A.D. 
No. Page 


DIsMISsSAL—Continued 
Failure to Sustain Burden of Proof 
Where complainant, as the alleged assignee of the claims of 
15 different jobbers for the unpaid price of produce sold 
to respondent, sought damages against respondent in the 
total amount of the unpaid claims, and respondent, an- 
swering, denied that complainant was the assignee of 
the cause of action and that it owed complainant any- 
thing, and complainant failed to appear at the hearing, 
and the depositions taken on complainant’s behalf were 
held insufficient to sustain its burden of proof, the com- 
plaint is, therefore, dismissed. ................=.. > 839 61 


Liability of Respondent Not That of Guarantor 

Where complainant shipped a carload of potatoes, and there- 
after respondent, the broker-agent of the complainant, 
on behalf of several prospective purchasers, submitted an 
offer of $2.70 per 100-pound delivered at Omaha, but com- 
plainant objected to the financial responsibility of the 
buyers, and wired respondent ‘“‘we drafting you”, and re- 
spondent wired his refusal to “finance car’, it is held 
that complainant could not compel respondent to assume 
the liability of guarantor; that respondent did not act 
negligently, and therefore, the complaint is dismissed__._ 843 68 


EVIDENCE 
RIRRAUIL OMe 3 no cecte onc oclauasndensaweudtas ae oesee pronase : 
Burden of Proof as to Conditional Acceptance 
The burden of proof lies upon respondent to prove its allega- 
tion that it conditionally accepted the produce purchased 


842 68 


Burden of Proof as to Proper Resale 
Burden of establishing that complainant's resale, after rejec- 
tion by respondent, was properly made is on the com- 
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Facts showing respondent guaranteed sale price-_- 


Facts showing neither consent nor consideration to support 
contract of guaranty_-_----- siti ualiie ican erik as aw abaparer eecueanan 


Prima Facie Evidence 
Circumstances of Resale 
The amount of evidence necessary to make out a prima 
facie showing that a resale was properly made by com- 
plainant after rejection by respondent depends to a 
large extent upon the circumstances of the resale and 
whether on their face they are likely to raise a doubt 
in the mind of the one who is making the determi 


-1 


RR ce eta eileen ema aa aan . 





%6 INDEX-DIGEST OF AGRICULTURE DECISIONS 


JANUARY 1945 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A.D. 
No. Page 


F. O. B. SALE 
Weight of Evidence as to Unrestricted Inspection 
Where the sale was f.o.b. and the destination inspection was 
restricted, greater weight should be given to the unre- 
stricted inspection certificate issued at the point of ship- 


HEARING 
. Effect of failure to prosecute claim 


IMPLIED WARRANTY 
Examination by buyer of goods precludes establishment of, 
as to defects examination ought to have revealed 


INSPECTION 
Mere right of, as not implying right of rejection 


INSPECTION CERTIFICATE 
Weight of evidence given to 


LACK OF SUITABLE SHIPPING CONDITION 
Proof of failure to deliver commodity in accordance with con- 


RECONSIDERATION 
Denial of Petition for 
Upon the present record, it is concluded that the respondent 
failed to produce the proof of payments for each of the 
six sales in question, and therefore, respondents petition 
for reconsideration is denied 


Original Order Affirmed 
Original order awarding complainant nominal damages for 
respondents rejection of a carload of grapes, because of 
the lack of evidence to show that the resale by complain- 
ant was properly made, held, on reconsideration, to have 
been supported by the law and the evidence of record, 
and the prior order is therefore affirmed 


Prior order stayed pending decision on petition for_.-831:38; 


REPARATION 
Failure to Account 

Where respondent did not answer a complaint charging a 
failure truly and correctly to account promptly in con- 
nection with the sale of grapefruit, and it is found that 
respondent ordered the grapefruit for another and guar- 
anteed complainant that it would be sold for not less than 
a specific amount, and respondent received the grapefruit 
and remitted to complainant an amount less than the 
guaranteed sale price, reparation is awarded complainant 
for amount of the deficiency 
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REPARATION—Continued 
Failure to Deliver 

Where respondent shipped a carload of cantaloups from 
California, which was purchased by complainant on June 
19, 1943, as Red Mule brand, known to the trade as re- 
spondent’s highest grade and quality, while it was in 
transit at Kansas City, Missouri, and complainant for- 
warded the car to St. Louis, Missouri, where inspection 
was made on June 21, 1943, which disclosed that from 4 
to 20 percent, averaging 6 percent of the cantaloups were 
affected by rot in advanced stages, as a result of which 
complainant resold the cantaloups in St. Louis at a loss, 
it is held that lack of suitable shipping condition applied 
to the sale in transit; that the cantaloups were not 
in accordance with the contract because sold as respond- 
ents’ top brand and quality; that such lack of suit- 
able shipping condition is proof of respondent’s failure 
to deliver cantaloups in accordance with the contract, 
and therefore, reparation is awarded complainant for 
damages sustained by it on resale of the commodity_-_--_ 



























Failure to Pay 

Where the Federal inspection certificate tends to show that 
the cabbage inspected was not in accordance with the 
contract specifications, but the record does not show that 
the inspection covered only the cabbage in question, it is 
held that since respondent failed to prove that it condi- 
tionally accepted the produce, its refusal to pay the pur- 
chase price of the cabbage was unjustified, and therefore, 
reparation should be awarded complainant_-_-__-------- 















Unlawful Rejection 
Where buyer of car of cantaloups claimed an agreement 

that he was not to bear loss due to delay in transit 

but the evidence showed that the sale was f.o.b. shipping 

point and was made on the seller’s market, the supply 

was short, the demand good, and documents and other 

circumstances were inconsistent with the buyer’s claim, 

it is held that the buyer’s rejection of the cantaloups on 

the ground of decay, due to delay in transit, was unjus- 

tified, and complainant is awarded reparation in the 

amount of the purchase price of the commodity, including 

WEGGRIRUIIK DNRAEEES ions vd uae utonatdinudenuakdcewidaus 833 39 
















Where complainant sold to respondent a carload of U. S. 
Combination oranges on basis f.o.b., and the fruit con- 
formed with the contract specifications at shipping point, 
but at destination an inspection, restricted to the top 
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REPARATION—Continued 
Unlawful Rejection—Continued 

layer, found 4 percent. decay and another inspection of 
unloaded samples showed less than 1 percent decay, it is 
held that greater weight should be given to the shipping 
point inspection, decay in citrus fruits is ordinarily 
heavier in the upper layers, the oranges were in suitable 
shipping condition, respondent's rejection was without 
reasonable cause, and reparation should be awarded com- 
plainant in amount of the difference between the con- 
tract price and the net amount realized from the auc- 
tion sale 


Where respondent, Mathew Mercurio, purchased a carload of 
lettuce from complainant on track at Chicago, acting 
through respondent, Chicago Fruit & Vegetable Exchange, 
as agent, and Mercurio refused to accept the shipment on 
its arrival at Youngstown, Ohio, on the alleged ground 
that the produce was not of the kind, quality, and grade 
called for, and that it was not fit for human consump- 
tion, and complainant delivered an invoice to Mercurio’s 
agent, bearing the statement “payment guaranteed,” it is 
held: (1) where a buyer has examined goods, there is 
no implied warranty as to defects which such examina- 
tion ought to have revealed; (2) there was neither con- 
sent nor consideration to support a guaranty of pay- 
ment; (3) Mercurio’s rejection was without reasonable 
cause, and (4) reparation should be awarded complainant 
in the amount of the unpaid purchase price of the pro- 


REPARATION FOR— 
Failure to account 


Failure to deliver 
INN ce Naar eS oa ee ee Se 8 
Rejection of Shipment 


STAY ORDER 
Petition for Reconsideration 
Order of December 11, 1944, awarding reparation to com- 
plainant against one respondent and dismissing the com- 
plaint against the other respondent, stayed, pending 
decision on petition for reconsideration 


Order of December 15, 1944, awarding reparation to com- 
plainant, stayed, pending decision on respondent’s peti- 
tion for reconsideration 
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SUITABLE SHIPPING CONDITION 
Delay in Transit 
Where the testimony of witnesses for both parties showed 
that the parties would expect the cantaloups to be over- 
ripe after a delay in transit of five days, as it occurred 
in this case, and that complainant bought the cantaloups 
for himself after inspection at shipping point, but re- 
spondent failed to obtain destination Government inspec- 
tion, it is held that the preponderance of the evidence 
indicates that the very large amount of the decay in the 
fruit was due to the delay rather than to a lack of suit- 
9 able shipping condition, and that the mere right of in- 
spection does not imply any right of rejection____------ 833 40 
F. O. B. Sale 
The warranty of suitable shipping condition arises by im- 
plication from the use of the term f.o.b.---------------- 835 49 
VIOLATION OF ACT 
Failure to account __-- oe Ne he Se re ee 61 
Walhiee te GeUver: on5 doce eek be eee aoe 836 56 
Reioction. of shipments. .....2 2s sec k cca 830:37: 833:42; 835 52 
| 
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